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PREFACE. 



With the exception of a few statutory provisions, the law 
relating to Bills of Exchange, Cheques, and Promissory Notes, 
prior to the present Act, had been mainly promulgated through 
judicial decisions, recognizing and giving effect to the usages and 
customs of Bankers and Merchants. 

These decisions must now be read as subordinate to the statu- 
tory rules prescribed by the Act. But where the cases illustrating 
the text are fairly applicable to the statute, they may be cited as 
the judicial argument upon which the legislative decision has been 
founded. 

A comparison with the former statutes will show that in some 
instances alterations have been made in the law, especially as to 
the form under which a bill or note becomes payable generally, 
which may affect the mode of presentment for payment. 

But the most important change is the introduction of the system 
of Crossed Cheques, which is recognized in English banking and 
mercantile communities as a protection to both bank and customer. 

Other provisions have been introduced, which are referred to in 
the notes ; and attention may be directed to the clause under 
which the French and German system of guaranteeing a bill or 
note, pour Aval, — recognized as law in Quebec, — may, or may not, 
when tested by the judicial process, become a useful addition to 
the general law-merchant in the other Provinces and territories. 

As these negotiable securities are governed by similar laws in 
all commercial nations, the notes of cases have been taken from 
English and American authorities, as well as from decisions in the 
Ontario, Quebec, JNova Scotia, New Brunswick, and Manitoba 
Courts. 

The annotations are intended to aid in a critical examination, 
as well as illustration, of the different sections of the Act. 

No modern writer can properly deal with the Act without the 
aid of Judge Chalmers's *' Digest of the law of Bills of Exchange, 
Promissory Notes, and Cheques." As draftsman and critic of the 
English Act, — bf which our Act is almost entirely a transcript, — 
he has done good service to all the English-speaking communities 
which have availed themselves of his codification of the law. 
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INTRODUCTION 



TO THE 



LAW OF BILLS OF EXCHANGE 



The little document, known under the names of a " Bill ^ch^^. 
of Exchange," or a " Promissory Note," whether issued by 
a banker as a draft or a bank note, or by merchants and 
others, as a credit security, and which, cosmopolitan in its 
nationality, has permeated the commerce of the world, 
and gathered around it a code of universal mercantile 
law, has been thus described : " A bill of exchange is com- 
monly drawn on a small piece of paper and comprised 
in two or three lines, and is so noble and excellent, that it 
is beyond or exceeding any specialty or bond in its punctu- 
ality and precise payment; for if once accepted, it must be 
paid when due, otherwise the acceptor loses his credit." l 

The negotiable securities called bills of exchange, pro- Qualities of 
missory notes, bank notes, cheques, and other paper-money notes. 
securities which partake of their characteristics, are the only 
species of contract, technically classed by the law under 
the title of choaea in actiony which ordinarily carry with 
them, by transfer, a clear and indefeasable title. They 
may be said to possess three qualities or characteristics, 
which distinguish them from all other contracts or chattel 
rights in property of the species known as choaea in action. 

1. The title. If any chattel, which can be identified, is i. indefean- 

. 1 /. . , 11 . . able in title. 

stolen from its owner, no purchaser, however innocent or 
ignorant of the theft, can acquire a title to it against the 

^ Beawes, Lex AterccUoria 561. 
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true owner. And such owner can claim it at any time, 
and at any place, if he is able satisfactorily to identify it 
and establish his original ownership. But if a negotiable 
bill or note, drawn or indorsed so as to be payable to bearer, 
be stolen, and transferred by the thief to a third person 
who is innocent and ignorant of the theft, and who gives 
value for it to the thief, such person becomes, by his pur- 
chase, a bona fide holder for value without notice. He is, 
as the new Act designates him, "a holder in due course,'* 
and acquires an absolute and indefeasable title to the bill 
or note, and can claim the payment of it from all the prior 
parties, who may be legally liable to him according to 
their several contracts* 

2. The amount. If a bond, or other chose in action, is 
transferred to a bona fide holder, it carries with it all its 
equities and defects of title ; and the assignee or holder 
steps into the shoes of his assignor, and is subject to the 
contingency of its amount being reduced by set-off or 
counter-claim, or agreements qualifying its value, between 
the original parties. No transfer by a thief can give a title 
to it, or in any way defeat the right or title of the original 
holder, or any successive holders, of such bond or chose in 
action. But a bill or note guarantees the right to the 
whole amount secured by its face, and is subject to no 
deduction or set-off, at the instance of the original or 
intervening parties, in the hands of a holder in due course, 
who has bona fide acquired it for value before maturity. 
It is like a bank note, a circulating instrument of credit, 
and part of the commercial currency of the country, and 
has all the rights of negotiability which, for the public 
interest and convenience, attach to an ordinary bank 
note. 

3. The consideration. By the usage of merchants, the 
value stated on a bill or note, is the true consideration, and 
is conclusively presumed by law to be so ; and in the hands 
of a holder in due course, no evidence is allowable that^ at 
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the time the bill or note was signed and delivered, or at any- 
time subsequently, there was a total or partial failure of the 
-consideration stated as the "value received;" or that its face 
value was to be reduced on some qualifying contingency. 
And this absolute and indefeasable protection and security, 
-as to the consideration for the bill or note, is available in 
the hands of a banker discounting and holding it as a 
security for advances, as it is in the hands of an absolute 
owner of the bill or note, who holds it by the title of a 
holder in due course. All defects of title, and all equities 
-attaching to the bill or note between the immediate and 
remote parties, who are legally such, perish with its bona 
fide transfer for value to "a holder in due course." 

The origin and history of Bills of Exchange, like the origin ard 
-origin and history of many other commercial contracts, are wiis wd 
subjects involved in no small obscurity. The exchange of 
goods for goods, or what is called barter trade, appears to 
have existed in all nations from the earliest period of their 
formation into communities, apparently from the very 
necessities of their trading intercourse with each other. 

The original traffic by barter becoming troublesome. Barter. 
«oon led to the invention of money, in the shape of Money am 
coins of the most valuable metals, which, for the conven- 
ience of foreign trade, were of an easy carriage, by being 
less bulky than goods. Ultimately the ingenuity of man 
^nd the necessities of commerce, substituted letters of remit- ?»Sf"s«» 

by bills 

tances and exchanges by bills, to save the expense, risk, and substituted, 
trouble, which the transport of money from one kingdom 
to another occasioned. 

The Jews banished from France in the reims of Philip inventors 
Augustus and Peter le Long, are supposed by some to have exchange, 
been the original inventors of exchanges ; whilst others with 
^greater appearance of probability, assign the contrivance 
to the Gibelins, on their being expelled from Italy by the 
factions of the Guelphs; though the motives given for 
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both are the same, viz., their endeavours to withdraw^ 
their absconded effects, with the secrecy necessary to pre- 
vent their confiscation, to those countries which they had 
chosen, or where they had been compelled to reside ; and 
for this purpose .they gave bills on their private friends, to 
Regulated foreign merchants, for the sums agreed on, which were regu- 
coins. lated by the different values of the coins exchanged. As- 

many of these bills came back unpaid, it gave birth to the^ 
charge of re-exchange, said to have been first begun by the 
Jews and Lombards; and these after different modifications,, 
fixed it into a branch of mercantile business. 2 

These exchanges by bills were soon extended for the- 
easier conducting of mercantile affairs, and at the same 
time to prevent the exportation of their <;urrent coin ; and 
were found so beneficial and advantageous to trading- 
communities as to induce several sovereigns to make law& 
and regulations concerning them. 

vtSfof^"'' Edward III., under an. "Act for Tables of Exchange,"* 
foreign coins, passed in 1335, caused certain tables to be set up at Dover 
and other parts of the realm, declaring the value of the 
sundry species of coins current in the countries trading^ 
with his subjects, and the rate of allowance merchants were^ 
to pay to be accommodated with remittances. Other 
statutes relating to foreign trade may be seen in many of 
the laws of his reign. These tables and exchanges were 
subject to the direction of the King's Mint-Master, wlio 
Allowance made them par pro pari, or value for value, with a reason- 

for exchange. j. i i. ^ i 

able allowance to those who were appointed to intervene as 
exchangers for their trouble; and many Acts have been 
passed in succeeding reigns concerning them. 
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It has been supposed by some writers, that Bills of 
S^e*knSwn Exchange were known to the nations of antiquity, and 
i^^tg^ especially to the Romans. 3 But there is great reason to 

® Beawes, Lex Mercatoria, 559-560. 

* Mr. Justice Byles in the preface to his work on Bills of Exchange, 
says that '^ there is no vestige of the existence of bills of exchange amon^ 
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/doubt, whether the use of them, in the form and manner, 
and for the purposes, to which they are now applied, was 
known to antiquity. The nearest approach seems to be the 
custom, which prevailed at Rome, where one paid money 
to another at Rome to be repaid by the other at another 
place, as, for an example, at Athens. This contract is re- 
peatedly alluded to by writers. And in the Pandects, the 
like contract is supposed to be referred to in certain 
passages. But it may be doubtful, whether the contract 
here spoken of, is that of our modern bill of exchange. It 
may be said more nearly to resemble a contract for the ex- 
chanfije of moneys in different places, or a mandate to 
advance money, to be repaid in another place. Certain it 
is, that the peculiar distinguishing quality of bills of ex- 
change in modern times, their negotiable character, does 
not appear to have been known to the ancients, or to have 
found its way into the general transactions of their 
commercial intercourse. 4 

Some uncertainty rests upon the point when Bills of when wiis 
Exchange were first introduced into England : but there introduced 
is reason to believe, that they were there known as early 'and. 
as A.D. 1307; since Edward I. in that year ordered certain a. d. 1307. 
moneys, collected in England for the Pope, not to be 
remitted to him in coin or bullion, but by way of exchange: 
per viam cambii, 5 

the ancients ; and the precise period of their introduction is somewhat 
controverted." And in Chitty on Bills of Exchange y it is stated: **By the 
Koman law, a person lending money to a merchant who navigated the 
seas, was under the necessity of sending one of his slaves to receive of his 
debtor the sum lent, when the debtor arrived at his destined port ; which 
would certainly have been unnecessary if commerce, through the medium 
of bills of exchange, had been in use with them." 

* Story on Bills oj Exchange, a, 6. 

• 2 Rymer's Fcedera, 1042. This form of exchange was called cambio 
commune (mutual exchange) and ' ' was constituted by the several kings, 
who, having received money in England would remit by exchange the 
like sums fo be paid in another kingdom, according to the regulation of 
the above mentioned tables :" Beawes, Lex Mercatoriaf 560. 
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It is Stated in a law tract that Promissory Notes, payable 
to bearer, or to a man and his assigns, were known in the 
time of Edward IV. 6 Indeed as early as the statute of S 
Rich. II. c. 3 (1379), BiHs of Exchange were referred to as let- 
ters of exchange {lettere d'echange)\ and the liege people of 
the kingdom were prohibited, without the king's license,, 
from sending gold, silver, or other treasure, out of the realm 
by such letteres, for the benefit of aliens residing in foreign 
countries. But the general use of such letters of exchange 
must have been limited. According to Mr. Justice Story> 
"the introduction and use of bills of exchange in England," 
Founded on as indeed it was everywhere else, "seems to have been 
merchants, foundcd ou the mere practice of merchants, and gradually 
to have acquired the force of custom." 

With the development of English Commerce, the use of 
these most convenient instruments of commercial traffic 
would necessarily increase; yet, until about the reign of 
Elizabeth (1602), 7 the practice of making these bills nego- 
tiable by indorsement, had not been generally known; and 
the earlier bills are found to have been made payable to a 
man and his assigns, though in some instances to bearer. 

The causes of this want of use are various. Prior to the 
reign of Henry VIL, usurious lenders, who desired to take 
more interest than the law allowed, required the merchants 
who had to procure loans from them, to do so through bills 
called cambio sicco (dry exchange), or caTnhio fictitio 
(fictitious exchange), by which extra charges, under the 
pretence of exchange and re-exchange, were exacted. 

Law against Thcsc two last mcthods of raising money from the neces- 

dry ex- . . . . , . 

change. sitious, wcrc prohibited by an Act of Parliament in 1487, by 
3 Henry VIL, c. 5 ; but on account of the base moneys coined 

® ''Specimen of a Digest of the law of Bills of Exchange," cited by 
Cockburn, C. J. , in Goodwin v. Roharts, L. R. 10 Ex. 347. 

^ The lirst case on bills of exchange (a foreign bill) to be found in the 
law reports is Martin v. Boure (44 Eliz. 1602), Cro. Jac. 6. 



A. D. 1602. 



Upurious 
4<xchaiige.° 



1 



LAW OF BILLS OF EXCHANGE. 7 

by Henry VIII. at the siege of Boulogne, exchanges were 
discontinued, and the aforesaid pressures and abuses became 
again current in the reign of Edward VI., which occasioned 
all exchanges to be prohibited for a short time ; but this 
being found of groat inconvenience and detriment to trade, 
it was again restored; though almost quite neglected, and 
the illegal part of it was connived at during the succeeding 
reign. 8 

Another cause may be said to have existed in France, French 
where there was an Ordinance of Louis XI. (1462), which . ., * !*"' 
permitted persons of all nations to give, take, and remit 
their money by Bills of Exchange, in the business of 
merchandize, to or from other countries, eaxept the nation of 
England, 

But about the commencement of the seventeenth cen- buis payHbio 
tury the practice of making bills payable to order, took 
its rise. Some writers on bills of exchange state that the 
first known mention of the indorsement of these instru- 
ments occurs in 1607. Others have assigned it to a later a. d. ioot. 
date, namely 1620. From its obvious convenience in the a. d. i62o. 
transfer of bills, this practice speedily came into general 
use; and, as part of the general custom of merchants, 
received the sanction of the Courts. At the first the use 
of bills of exchange seems to have been confined to foreign 
bills between English and foreign merchants. It was Extended to 

- . inland and 

afterwards extended to domestic bills between traders, and foreign bai«. 
finally to bills of all persons, whether traders or not. ^ 

In the meantime, Promissory Notes had also come into origin of 
use, dificring herein from Bills of Exchange in that they SotoJ. ^ 
were not drawn upon a third party, but contained a simple 
promise to pay by the maker, resting, therefore, upon the 
security of the maker alone. They were at first made 
payable to bearer ; but when the practice of making bills 

* Beawes, Lex Mercataria, 56L 

• OhiUy on BillSy 8th ed., p. 13. 
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bylSdom^'** of exchange payable to order, and making them trans- 
in«iit. ferrable by indorsement, had once become established, the 

practice of making promissory notes payable to order, and 
of transferring them by indorsement, as had been done 
with bills of exchange, speedily prevailed. And for some 
years the Couits of law, after some conflict of decision, at 
last acted upon the usage of merchants with reference to 
promissory notes, as the>^ had previously done with refer- 
ence to bills of exchange. 

^«"i«Jp^of The practice of drawing cheques may be said to have 

originated with the London Goldsmiths, who were the 
first English bankers. Prior to the middle of the 17th 
century, their trade was restricted to the purchase and sale 
of foreign coin ; but they then extended it the holding and 
lending of money. Up to that time, the merchants of 
London had been accustomed to deposit their money for safe- 
keeping in the Mint ; but Charles L, in 1640, took posses- 
sion of £200,000 thus lodged, which at once put a stop to 
the practice. The Goldsmiths being then the only traders^ 
in gold and silver, and having strong boxes, became the 
custodians of money, and ultimately extended their busi- 
ness as borrowers and lenders on securities. The deposited 
moneys were repaid by cash notes or as their customers 
required ; and when the customer wished to make a pay- 
ment to another, he would write a note to his goldsmith, or 
banker, simply requesting him to pay the amount required 
to the person named as the bearer of the note. This 
new business of the goldsmith gave rise to a novel form of 
mercantile paper; and these "cash notes," or notes of request 

Goldsmith's soou bccamc current, and were for many years known as. 
''goldsmith's notes;" and although, as in the case of prom- 
issory notes, they were at first held to be non-negotiable 
{Nicholson v. Sedgwick, 1 Ld. Raym. 181), they speedily 
became negotiable as current mercantile securities, or in- 
land bills, or "cash notes," but subject to the same conditions 
as to prompt presentation for payment, as ordinary bills of 



notes. 
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exchange payable on demand (Moore v. Warren, 1 Stra. 
415). These goldsmith's or cash notes are said to have 
been the origin of the modern " cheque," an instrument cheque. 
which in legal language is an inland bill of exchange 
drawn on a banker, payable on demand to the bearer, or 
to the order of a person named. The cheque on a bank is 
therefore subject in general to the rules which regulate 
the right and liabilities of parties to bills of exchange; 
but it is also subject to cei*tain usages of banks peculiar to 
cheques, which have sprung up and been recognized in 
legal decisions. 

The Lex Mercatoria, or law-merchant, is sometimes origin of 
spoken of as a fixed body of law, forming part of the com- merchant. 
mon law, and as if it were coeval with it. But as a 
matter of legal history, this view is altogether incorrect. 
The law-merchant thus spoken of with reference to bills 
of exchange and other negotiable securities, though form- 
ing part of the general body of the lex raercatoria, is of 
comparatively recent origin. It is neither more nor less usage of 
than the usages of merchants and bankers in the difierent STtmedV 
departments of trade, ratified by the decisions of Courts of ^ ° * 
Law, which, upon such usages of merchants being proved 
before them, have adopted them and declared them to be 
settled law, with a view to the interests of trade and the 
public convenience. In thus legalizing mercantile usage, the 
Courts have proceeded on the well-known principle of law 
that, with reference to transactions in the different depart- 
ments of trade, it may be assumed that the parties have 
dealt with one another on the footing of some custom or 
usage, prevailing generally in that particular department. 
By this process, what before was usage only, unsanctioned And »© 
by legal decision, has become engrafted upon, or incor- '^^^ ^*»« . 

, ° r ' common \vir. 

porated into, the common law, and may thus be said to 
form part of it. l " When a general usage has been judici- 
ally ascertained and established,** says Lord Campbell, " it 

* Per Cockburn, C.J., in Ooodtmn v. Rcharts, L. R. 10 Ex. 346. 
2 
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becomes a pr.rt of the law-merchant, which the Courts of 
justice are bound to know and recognize." 2 

The universality of a usage voluntarily adopted between 
buyers and sellers, is conclusive proof of its being in accord- 
ance with public convenience. An illustration of the eflB- 
cacy of usage is to be found in the modem English banking 
system. It Is a mcatter of history that, with the exception 
of the Bank of England, the system of banking has under- 
gone an entire change. Formerly the banker issued his own 
notes in return for the money of the customer deposited 
with him. Now the customer is given credit in account, 
and may draw upon the bank, by what is now called a 
cheque, payable to bearer or order. Upon this state of 
things the general course of dealing between banks and 
their customers has ingrafted usages previously unknown ; 
and these by the decisions of the Courts have become fixed 
law. Thus, while an ordinary draw^ee of a bill of exchange, 
although in possession of the funds of the drawer, is not 
bound to accept, unless by his own agreement or consent, 
the bank, if it has ',f unds of the drawer, is bound to 
pay cash on presentation of a customer's cheque, payable on 
demand. Even the admission of funds is not sufficient to 
bind an ordinary drawee, while it is sufficient with a bank ; 
and money deposited with a bank is not only money lent, 
but the bank is bound to repay it, when called for by 
the cheque or draft of its customer. Besides this pe- 
culiar custom, other customs and usages have grown up 
between banks and their customers, and between banks 
themselves, by which they become bound, and to which the 
Courts have given the sanction of law. Bills of lading 
may also be referred to as an instance of how general 
mercantile usage may give effect to a writing which, with- 
out it, would not have had that effect at common law. It 
is from mercantile usage, as proved in evidence, and 
ratified by judicial decision, that the right to pass the 

2 Brandao v. Barn^tt, 12 C. & F. 805. 
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property in goods by the assignment of bills of lading is 
' derived. 3 

The history of the Lex Mercatoria also illustrates the j^i'lj"®^®**^ 
controlling effect of mercantile usage in the assignment of 2?^^ 
bills and notes from one person to another. In the early ^*^- 
days of the common law, great judges declared that the 
assignment or transfer of choses in action was unlawful, 
because they "would be the occasion of multiplying con- 
tentions and suits, and be great oppressions, of the people," 
(10 Co. R. 48) ; and they interdicted such assignments as 
having a taint of maintenance. But prior to such declara- 
tion of the common law, merchants had established the 
usage of transfeiTing bills of exchange (which were also 
choses in action), from hand to hand by delivery, or by 
the simple writing of a name on the bill, which assigned 
at once the right of action, and gave an unwritten contract 
of guarantee to the holder of the bill, in silent disregard of 
both the judicial declaration of the common law, and the 
legislative prohibition of the Statute of Frauds. The rights 
of property and the contract liabilities thus established by 
the custom of merchants, respecting this class of choses in 
action, and the necessity of recognizing bills and notes as 
part of the negotiable currency of the community, silently 
incorporated these usages and customs into the common 
law, as part of the Lex Mercatoria, and compelled the 
harshness of the common law to give way to the more com- 
mon-sense usages of merchants. But it was not until 1872, 
that many of the rules of the Lex Mercatoria were extended 
to other classes of choses in auction, by the Ontario Act, 35 
Victoria, chapter 12, (now R. S. 0. 1887, c 122 ss. 6-13.) 

Another illustration of how mercantile usage has dis- Privilege of 
placed the common law, may be shown in the practice of notes as 
the courts, by which a bill of exchange or promissory note, 
though classed by the common l^w as a " simple contract," 

' Lfickharrow v. Mason, 2 East 70. 
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bears on its face the proof of its value in money. No such 
privilege is allowed to ordinary simple contracts, for the 
money or other valuable consideration given for them is 
not presumed, but must be proved. But the specialty, or 
more formal, contracts under seal, carry with them the 
internal evidence of their being made for valuable consider- 
ation. Thus by the controlling force of the usage of mer- 
chants, the legal privilege of specialty contracts has been 
conceded by the Courts to bills and notes, for the better 
facilities of trade and finance, and for the further reason 
that these negotiable securities have become part of the 
recognized currency of the country in commercial and finan- 
cial transactions. 

This process of law-making has been termed legislation 
by the judiciary mode, to distinguish it from the ordinary 
legislative process by which the general laws of a nation 
are enacted. And as this judicial law has been, from 
time to time, formed by judges under the eyes of the 
sovereign legislature, or has been acquiesced in by its 
recognition in various statutes, it thereby becomes law by 
the acquiescence and authority of the sovereign government. 

Referring to the mode by which a law is derived from 
custom or . usage, Austin says : *' Independently of the 
position or establishment which it may receive from the 
sovereign, the rule which a custom implies, (or in the ob- 
servance of which a custom consists), derives the whole 
of its obligatory force from these concurring sentiments, 
which are styled Public Opinion. Independently of the 
position or establishment which it may receive from the 
sovereign, it is merely a rule morally sanctioned, or a rule 
of positive or actual morality. It is properly jus Tnoribus 
coTistitutum; its only source, or its authors, are those who 
observe it spontaneously, or without compulsion by the 
state." 

" Law, styled customary then, is not to be considered a 
distinct kind of law. It is nothing but judiciary law 
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founded on an anterior custom. As merely customary law 
(in the loose and improper sense of the term *law'), or 
rather as merely positive morality, it comes immediately 
from the subject members of the community, by whom it 
was observed spontaneously, or without compulsion by the 
state. But as positive law, it comes immediately from the 
sovereign, through subordinate judges, who transmute the 
moral and imperfect custom into legal and perfect rules." * 

It was not without a struggle that the merchants ^°{^^*^ ^j^^ 
succeeded in compelling; the Judges to recognize these cus- J^"®^*"'* 
toms and usages. Lord Holt, C. J., was, as his reporter o®"'''- 
states, totis viribus, against some customs of merchants 
which he said " proceeded from obstinancy and opinion- 
ativness." And in refusing to hold that a promissory note 
payable to bearer was valid, he said: "It amounted to setting 
up a new specialty, unknown to the common law, and in- 
vented in Lombard street, which attempted in these matters 
of bills of exchange to give laws to Westminster Hall." 
And in another case he denounced, " the noise and cry that 
such is the usage of Lombard street, as if a contrary opinion 
would blow up Lombard street." 5 The matter was 
finally settled by Parliament, in favor of the contention of 
the merchants, by the Act 3 & 4 Anne, c. 9. 

But the merchants ultimately became the victors in the 
struggle to engraft their usages and customs on the com- 
mon law, mainly through the great assistance of Lord 
Mansfield, who has been justly styled " the founder of the 
commercial law of this country," (2 East 73) ; and judges 
have had to concede that the custom of merchants is now 
part of the common law, and that the courts will take 
notice of it ex officio, 

* 2 Austin's Jurisprudence, 553 and 555. On a prior page (p. 548), he 
distinguishes these processes as '*law established in the legislative 
manner," and ** law introduced and obtaining obliquely,** or **law estab- 
lished or introduced in the way oi judicial legislation." But elsewhere he 
combats the use of the term ** judge-made law.'* 

'^ See 2 Lord Eaymond's Reports pp. 758 and 930. 
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The results of this formation of the law by custom are in- 
structive; for this law of trade usage and custom now controls 
all negotiable instruments alike, whether they are the con- 
tracts of traders or non-traders. The English usage may be 
called the Banking or Currency theory, as opposed to the 
French or Mercantile theory. A Bill of Exchange in its 
origin was an instrument by which a trade debt, due in one 
place, was transferred to another. It merely avoided the 
necessity of transmitting cash from place to place. This 
theory the French law steadily keeps in view. In England, 
bills have developed into a perfectly flexible paper 
currency. In France, a bill represents a trade transaction; 
in England it is merely an instrument of credit. English 
law gives full play to the system of accommodation paper; 
French law endeavors to stamp it out. A comparison of 
some of the main points of divergence between English 
and French law will show how these two theories are worked 
out. In England it is no longer necessary to express on a 
bill that value has been given, for the law raises a pre- 
sumption to that effect. In France the nature of the value 
must be expressed, and a false statement of value avoids 
the bill in the hands of all parties with notice. In England 
a bill may now be drawn and payable in the same place 
(formerly it was otherwise, see the definition of bill in 
Comyn's Digest). In France the place where a bill is 
drawn must be so far distant from the place where it is 
payable, that there may be a possible rate of exchange 
between the two. A false statement of places, so as to 
evade this rule, avoids the bill in the hands of a holder 
with notice. As French lawyers put it, a bill of exchange 
necessarily presupposes a contract of exchange. In England 
since 1765, a bill may be drawn payable to bearer, though 
formerly it was otherwise. In France it must be payable 
to order ; if it were not so, it is clear that the rule requir- 
ing the consideration to be expressed would be an absurdity. 
In England a bill originally payable to order, becomes 
payable to bearer when indorsed in blank. In France an 
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indorsement in blank merely operates as a procuration. An 
indorsement to operate as a negotiation must be an indorse- 
ment to order, and must state the consideration ; in short, 
it must conform to the conditions of an original draft. In 
England if a bill be refused acceptance, a right of action at 
once accrues to the holder. This is a logical consequence 
of the currency theory. In France no cause of action 
arises unless the bill is again dishonored at maturity ; the 
holder in the meantime is only entitled to demand security 
from the drawer and indorsers. In England a sharp dis- 
tinction is drawn between current and overdue bills. In 
France no such distinction is drawn. In England no pro- 
test is required in case of an inland bill, notice of dishonor 
alone being sufficient. In France every dishonored bill 
must be protested. Grave doubts may exist as to whether 
the English or the French system is the soundest and 
most beneficial to the mercantile community ; but this is a 
problem which is beyond the province of a lawyer to 
attempt to solve. 6 The French system, in great measure, 
pervades many of the other continental systems. 

A more extended view of the rules of the law-merchant fu-portofin- 
respecting Bills of Exchange is contained in the Report of commissioo. 
the International Commission, appointed at the Hague ad. ists. 
in 1875, on the assimilation of the laws and practices of 
nations respecting Bills of Exchange. The Commission, 
which was composed of the representatives from several 
-continental nations, classified the rules of the European 
and American systems under the following heads : 

1. Capacity of parties to a Bill of Exchange : 

Disability of minors. All the difierent systems concur 
in principle; but the period of majority differs in different paniea. 
States. The tendency of nearly all the present systems 
being to adopt the age of twenty-one years as the period 
of majority. The Spanish law, however, still maintains 
the period of twenty-five years. 

* Chalmers, Digest of the Law of BUU of Exchange ^ p. xlv. 
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A liability incurred by an infant is, under nearly all the 
systems, voidable, not void. 

Married women come under the same disabilities as 
infants, namely, that the contract on their part is voidable ; 
but the French Code de Commerce, Art. 113; the Italian 
Code, Art. 199 ; and the Spanish Code, Art. 434, empower 
women to contract, but not by means of a bill of exchange. 

The laws of England, and of the United States, con- 
cur in rendering the contract as against a woman abso- 
lutelv void. (But these laws have been varied since the 
above was written.) 

2. The form of a Bill of Exchange : 

The law of the German Empire, Art. 4, s. 1 ; the laws of 
Hungary, Austria, and Russia ; the Code of Zurich ; and 
the laws of Sweden and Norway and Denmark, make it 
obligatory to insert on the face of the instrument the 
words Bill of Exchange: ''Wechsel; Lettre de Change.^* 

The Code de Commerce (France), and the systems based 
upon the same; the Belgian law, 20th May, 1872; the 
laws of England, and of the United States, do not make 
this obligatory. 

3. The consideration or value for a Bill(Valeur) : 

The codes of Germany, Austria, Hungary, Russia,. 
Belgium, Art 1, 1872 ; the laws of England and the 
United States ; those of Russia, Poland, and Denmark, do 
not require that the word " Value" (Valeur), or any equiva- 
lent expression, should be stated on the face of the bill 
itself, nor in any subsequent indorsement. 

The French Code de Commerce, Art. 110 on the con- 
trary ; those of Spain, Art. 429 ; Italy, Art. 196 ; Portugal^ 
Art. 321 ; Brazil, Art. 354 ; and the systems based on these 
codes, render it obligatory that the term Valeur regiue, be 
stated. 
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4. Bills payable to bearer : 

The Laws of England, of the United States, and of S^^^p^^^*^* 
Denmark, permit the issuing of a bill of exchange payable 
to bearer or order. 

The German Law, Art. 7 ; the French Code de Commerce, 
Art. 112 ; Cod. Com. Italy, Art. 198 ; Cod. Com. Spain, 
Art. 438 ; the Commercial Code of Holland, Art. 102 ; 
and the Russian Rules on Bills of Exchange, Art. 297, 
forbid the issuing of bills of exchange to bearer. 

5. Indorsement of Bills in blank : 

The German Law, Art. 12; the laws of England; of JJ^XiST"* 
the United States; the Belgian Law; 20th May, 1872, *^"^* 
Art. 27 ; the Portguese Code, Arts. 354 and 3o6 ; that of 
Hungary ; the Russian Law ; the Danish Law ; and the 
Austrian Code, permit indorsement in blank. 

Whilst the Italian Code, Art. 223 ; the French Code de 
Commerce, Art. 137 ; and the Spanish Code, Art. 467, 
prohibit such, giving only a partial validity to such indorse- 
ment, or even (as in Spanish Code) forbidding recovery. 

6. Indoi'sement of overdue Bills : 

All the various codes and laws give to an indorsement indornem^nt 

c of overdue 

after due date, the effect of a simple cession ; that is, as ^*^**- 
an assicfnment with equities attaching. 

The German Law, Art. 16, makes this distinction, that, 
where due protest has been made, the right to indorse as 
"before due date, continues. 

7. Dae Date of Bill i^chiance). 

The Code de Commerce. (France), Art. 129; that of ^«<*»*«<>^ 
Spain, Art. 439 ; the laws of England ; of the United 
States ; the Belgian law. Art. 20 ; the Italian Code, Art. 
216 ; the Portuguese Code, Art. 370 ; and the Hungarian 
law, all allow the drawing of a bill at usance. 
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Days of 

frace 



■Copies. 



AccHptaace 
of bills. 



Whilst the German law, Art. 30; and the Austrian 
law, have abolished all reference to usance, 

8. Days of Grace, 

Tlie laws of all countries allow days of grace, these 
varying from three to fourteen days ; while usances vary 
from fourteen days to three months. 

The German law. Art. 33, has abolished days of grace. 

9. Duplicates, Copies, 

The German law, Art. 67 ; the French Code de Com- 
merce. Art. 147 ; the Belgian law, Art. 57 ; the Italian 
Code, Art. 232, and the codes based on these laws, do not 
require the annulling clause to be inserted on the face of 
the bill of exchange. ' 

Whilst the laws of England, and those of the United 
States, do require this. 

10. Acceptance of Bills : 

W^hat constitutes acceptance varies greatly in different 
countries. 

The German law. Art. 21 ; the French Code, Art. 122 ; 
the Spanish Code.. Art. 461 ; the Portuguese Code, Art. 
336 ; that of Brazil, Art. 394 ; the Belgian laws, Arts. 7 
and 16 ; the laws of most of the Swiss Cantons ; and the 
Dutch Code, require that the acceptance be expressed by 
the word *' Accepted," or some equivalent term. 

The law of England (1 and 2 Geo. IV. c. 78) formerly 
limited this to inland bills only. The United States' law 
permits verbal acceptance, though a holder ma}' insist on the 
acceptance being in writing; and wrongful retention for 
ove rtwenty-four hours, by the law of Spain, and several of 
the South American Codes, is deemed acceptance. 

According to the Danish and Swedish laws, retention 
is construed to mean refusal. 
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11. Dishonor for Non-acceptance : 

The German law, Art. 25 ; and the Austrian law ; the ^^^j^"" 
Oode de Commerce, (France), Art. 120 ; the Belgian law, "***• 
Art. 10 ; the Italian Com. Code, Art, 207 ; the Spanish 
Oom. Code, Art. 465 ; most of the Cantons of Switzerland; 
sjOid most of the laws and codes of South America, require 
security to be given in case of dishonor for non-accept- 
aaace 

Whilst the laws of England, those of the United States 
of America, those of Sweden and Denmark, the Hungarian 
Code, the Finland Code, and some of the South American 
States, give to the holder, on dishonor for non-acceptance, 
■an immediate right of action for payment. 

12. Notice of Dishonor : 

Notice to antecedent parties is required, both on non- ^***»' 
acceptance and non-payment, according to the laws of 
England, the United States, Russia, Bolivia, and Brazil. 

Whilst the Code de Commerce (France) Arts. 173 and 
175 ; the German law. Art. 45 ; the Spanish Code, Art. 
-522 ; the Chilian, the Argentine, and the Italian Code, 
require protest. 

The French Code de Commerce requires that, within four- 
teen days, and a further period, according to the distantia 
loci, after protest, proceedings be taken against antecedent 
parties ; each successive indorser having the same period 
of delay allowed him. 

The German law differs from the French law, and 
adapts in part the rule of the Dutch and Portuguese 
Codes, rendering notice^ necessary to protect any claim for 
interest, re-exchange, and to protect against any claim for 
damages ; it likewise limits the time within which proceed- 
ings have to be instituted. 

13. Limitation of Qjctions {Prescription): 

The law in regard to limitation of actions varies greatly statotw of 

j]*/v* 1 1 • Limitation. 

in ainerent countries. 
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The German law prescribes 3 months, 6 months and IS* 
months, according to place ; Code de Commerce (France)^ 
Art. 189, 5 years ; Belgian Code, Art. 82, 5 years ; Portu- 
guese, Art. 323, and Spanish Codes, Art. 557, 4 years;. 
Italian Code, Art. 282, 5 years ; German law, Art. 77, 3 
years, against the acceptor. 

As against other parties: The Dutch Code, Arts. 206- 
207, 10 years ; Hungary, 2 years; England, 6 years; United 
States, various periods. 

5mI?Sntue Thus it appears that the laws of several nations on the- 
usages. subject of Bills of Exchange, agree in shewing that there 
are general principles common to all commercial communi- 
ties which constitute an international code, upon which 
the law of bills of exchange rests, and which has become a. 
part of the municipal jurisprudence of each nation. These^ 
principles, having their origin in the customs and practice- 
of mercantile exchanges, are deemed so proper in them- 
selves, as to be of universal obligation; and, in the absence 
of any local statutable or positive regulations, to govern 
cases affecting bills of exchange ; while the general deduc- 
tions of the common law, and the law of nations, as well as^ 
those of the Roman Law, are often resorted to in order to 
expound and enforce them. 

^^^ot It may, therefore, be truly said that a Bill of Exchange- 

exchange are J ' y J o 

cont^wte^*"* is the most cosmopolitan of all contracts ; and that the 
law respecting negotiable instruments is in a great measure,, 
not the law of a single country only, but of the whole 
commercial world. 7 

Principles The International Commission, before referred to, also- 

of intemft- 

tioaai code, rccommendcd the adoption of the following rules or pnn- 
ciples for an international code governing bills of exchange,, 
which were approved by the Conference of foreign repre- 
sentatives at Bremen in 1876 : — 

» Per Story, J., in Swift v. Tyson, 16 Peters, (U. S.) 1. 
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1. That the capacity of a party to contract under a bill c*P»«*y- 
of exchange shall be governed by the capacity of the party 

to enter into an obligation generally. 

2. That to constitute a bill of exchange it shall be neces- Title ©■ 

Mil 

sary to insert on the face of the instrument the words 
^* bill of exchange." 

3. That it shall not be obligatory to insert on the face of ^ye5,« 
the instrument or in an indorsement the words " value 
received," nor to state the consideration. 

4. That the employment of " usances " shall be abolished. ^**"^- 

5. A bill of exchange shall not be deemed negotiable, Negotiable 
unless restricted in express words on the face of the 
instrument, or in an indorsement. 

6. That the making of a bill of exchan^^e or promissory Payable to 

& & r J bearer. 

note to bearer shall not be allowed. 

7. That the rule of law of distantia loci shall not apply Dtuantia 



lod. 



to bills of exchange. 

8. That a bill of exchange be negotiable by blank indorse- Blank 

. indorsement. 

ment. 

9. The indorsement of an overdue bill of exchange which ©verdue wn. 
lias not been duly protested for dishonor for non-payment, 

fihall convey to the holder a right of recourse only against 
the acceptor and indorsers subsequent to the date of 
protest. Where due protest has been made, the holder 
;shall only possess the rights of the last indorser against 
prior parties, subject to equities. 

10. That the acceptance of a bill of exchange must be Acceptance 
in writing, on the face of the bill itself. The signature of 

the party or parties upon whom it was drawn (without 
-additional words), shall constitute acceptance, if written on 
the face of the bill. 

11. The party upon whom a bill of exchange is drawn Limited 

• -1 I* Acoeptaneeu 

45hall be permitted to accept for a less sum than is expressed 
on the bill of exchange itself. 
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12. The cancellation of a written acceptance shall not be 
valid. 

13. That no days of grace shall be allowed. 

14. The party seeking recourse shall not be limited to 
the ord%r of succession of indorsements, and he shall be 
entitled to his election, at any time, against all or any of 
the parties to the bill. 

15. That protest, or noting foi^ protest, shall be necessary 
to preserve the right of recourse upon a bill of exchange 
dishonored for non-acceptance or for non-payment. 

16. That default of notice of dishonor for non-acceptance 
or non-payment, shall not entail on the holder, or other 
parties to a bill of exchange, the loss of their right of 
recourse for the amount stated on the face of the bill, but 
the defaulting party shall, nevertheless, be liable for any 
damages consequent upon such default. 

17. The legal time required for protest shall be extended 
in the case of vis major y during the time of the cause of 
interruption, but shall not in any event exceed a short 
period of time to be fixed by the Code. 

18. That the annulling clause on the face of a bill of 
exchange shall not be necessary in the case of duplicates. 

19. That the right of action on a bill of exchange shall 
be allowed against all or any one or more of the parties to- 
a bill of exchange. 

20. That in the foregoing articles the expression 
" promissory note,'' shall not apply to coupons, bankers' 
cheques, and other similar instruments, in those countries 
where those instruments are classed as " promissory 
notes." 

The Conference also suggested that, in the event of a 
universal code for bills of exchange coming into operation, 
no special agreement between the parties to a bill of 
exchange, or any custom, should exclude or limit the 
operation of the code. 
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Many of the recommendations of this Conference have 
since been incorporated into the statutes passed by many 
of the English-speaking communities, and many of them 
will be found in the new Canadian Act. 

The necessities of trade and commerce hisive extended the other nego- 
tiable secun- 

negotiable qualities of bills and notes to other mercantile *»»• 

securities, such as bills of lading, shipping receipts and, 

in a limited sense, to warehouse receipts. Since 1780,8 

bills of lading have held to be transferable and negotiable BiiisofitMi^ 

in&r. 

by the custom of merchants in this sense, that the indorse- 
ment of them transfeiTcd the right of property in the 
goods covered by the bill; although subsequently it was held 
that the right of action, ex contractu, did not pass with 
the right of property. But first in England (1855), and 
later in Ontario (1869), this technical rendering of the law 
was altered, and all the rights in the contract were made 
similarly assignable by the statute, 33 Vic. c. 19,|[now R. S. 
O. 1887, c. 122. 

The shipping receipts given by railway companies, were shipping 
l)y a judicial decision in 1879, brought within the same "^''' * 
category as bills of lading, for the reason that " the ship 
and the railway are alike the instrumentalities used for 
the transport of goods." 9 

Warehouse receipts are negotiable securities authorized warehouse 

A^ o receipts. 

by the Bank Act, R. S. C. c. 120, and by the Ontario Act, 
R. S. 0. 1887, c. 122, and are also transferable by indorse- 
ment, The indorsement may be in blank, as in the case 
of bills of lading and other securities, and is such a mode 
of transfer as satisfies all the requirements of the Acts. ^^ 

The bonds and debentures of corporations, were made 
negotiable in Ontario by the Act of 1872, previously 
referred to (35 Vic. c. 12, R. S. O. c. 122, s. 9) ; so that a 

^ See page 8, and Lichharrow v. Mason, 2 East 70. 
• Per Moss, C. J., in Ash v. Cheat Western i?. (7o., 3 App. R. 481. 
i» Bank of Hamilton v. Noye, 9 Ont. R. 637. 
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transfer by indorsement, if payable to order, or by delivery,. 
if payable to bearer, vests an indefeasable title to such 
bond or debenture in the holder thereof for the time being.. 

d"orit Bank deposit receipts given by bankers for money de- 

receipts, posited, but not subject to immediate demand, are appar- 
ently passing through the same preliminary contest for 
negotiability which promissory notes and goldsmith's notes 
were subjected to during the last century. The decisions- 
in Canada, with one exception, have been adverse to their 
negotiability ; although the Judicial Committee of the Privy 
Council, in a case from Quebec, intimated that there was^ 
high authority in favor of their being transferable by 
indorsement, i 

Lawmaking The historv of the Law-Merchant may be cited as an 
chants. illustratiou of the law-making power of purely democratic 
communities of merchants, who, without the formalities of 
regal summons or assent, without national legislative func- 
tions or authority, without parliamentary procedure or 
debate, or even a delegated or municipal power, but quali- 
fied by their financial skill and business experience, have, 
nemine contradicente, established " usages and customs " 
afifecting the currency and credit securities of their separate 
nations, which Judges and Courts have been compelled to- 
recognize as being of equal authority with the common and 
municipal law of the nation ; and which sovereign legisla- 
tures have accepted and clothed with statutory force as- 
having the essential qualities of wise and beneficent legis- 
lation. 

Codification The codification of the law-merchant affectins: Bills of 

of the iaw. o 

Exchange and Promissory Notes by the present Act, brings 
the Canadian law into harmony with the laws of Great 
Britain, India, and some of the other Colonies of the^ 
Empire ; and also into harmony with the leading provi- 
sions of many of the European commercial codes. 

* Bicker v. Voyevy L. R. 5 P. C. at p. 477. See also, note 2, p. 52. 
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THE BILLS OF EXCHANGE ACT, 1890. 



53 Victoria, Chapter 33. 

(Canada.) 



An Act relating to Bills of Exchange, Cheques, and 

Promissory Notes.^ 

}*art I. —Preliminary, 1-2. 



Part II. — Bills of Exchange. 

Form and iDterpretation, 3-21. 
Capacity and Authority of Par- 
ties, 22-26. 
(Consideration for a Bill, 27-30. 
Negotiation of Bills; 31-38. 
General Duties of Holder, 39-52. 
Liabilites of Parties, 53-58. 
Discharge of Bill, 69-63. 



Acceptance and Payment fo^^- 

Honor, 64-67. 
Lost Instruments, 68-69. 
Bill in a Set, 70. 
Conflict of Laws, 71. 

Part III.— Cheques on a Bank, 
72-74. 

Crossed Cheques, 75-81. 

Part IV. — Promissory Notes, 82- 88. 

Part V. - Supplementary, 89-97. 



H 



{Assented to 16th May, 1890. 
ER Majesty, by and with the advice and consent of the Preamble. 



Senate and House of Commons of Canada, enacts as 
follows : 

PART I. 

PRELIMINARY. 

1. This Act may be cited as " The BiUs of Exchange short title 
Act, 1890." ^ I-.P.AO..M. 

* The first legislative references to Bills of Exchange in England are in 
the statutes 3 Rich. II. c. 3, and 5 Rich. II. c. 2 (see p. 6, ante). But the 
first general legislative enactment regulating the acceptance and use of 
bills of exchange was an Ordinance of Barcelona, passed in 1394; and the 
first Bank of exchange and deposit was established in the same city in 1401, 
and was for the accommodation of foreigners as well as citizens. The first 
Canadian legislative enactment was an ordinance passed in 1 777, for ascer- 
taining damages on proteste*d bills of exchange, and fixing the rate of 
iuterest in the Province of Quebec (17 Geo. HI. c. 3). This ordinance 
regulated the par of exchange, and the damages on bills drawn within the 
province, or '* in any place beyond the Long Sault on the Ottawa river, or 
beyond Oswegatchie ^Oswego) in the upper part of the province," and on 
bills drawn on persons in any of the colonies on the continent of America. 
Ordinances regulating the currency, and other commercial matters, were 
also passed in the same year. 
4 
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Sec 2. /J. Ir this Act, unless the context otherwise requires, 2- 



tion.'^^'* * The modern legislative practice is to commence £t statute by an 

Imp. Act,8.2. introductory interpretation clause explanatory of expressions used in the 
Act. An interpretation clause should be used for the purpose of inter- 
preting words which are ambiguous or equivocal, and not so as to disturb 
the meaning of such as are plain : Regina v. Pearce, 6 Q. B. D. 389. An 
interpretation clause in an Act should be understood to define the mean- 
ing of tho words thereby interpreted, in cases as to which there is nothing 
else in the Act opposed to or inconsistent with that interpretation : Mid- 
land P. W. Co. V. Ambergate, dbc, B, W. Co., 10 Hare 359. An Interpre- 
tation Act is not intended to exclude the rule alike of good sense, and 
grammar and law, that general words are to be restrained to the subj set 
matter dealt with : Charlton v. Lings, L. R. 4 C. P. 387. Words which 
are terms of art ought to be distinctly explained. Common words, there- 
fore, ought to be used in their common acceptation, and when they have 
different acceptations in common language, these, when it is necessary, 
ought to be distinguished. It is sufficient to define words that are uncom- 
mon, or that are used in an uncommon meaning : Beid'a Intellectual 
Powers^ 219. The first general Interpretation Act was passed by the Legis- 
lature of Upper Canada in 1837 : 7 Wm. IV., c. 14. In 1849 a similar Act 
was passed by the Legislature of Canada : 12 Vic. c. 10. These Acts were 
consolidated in C. S. C. c. 5, and C. S. U. C. c. 2 ; and were made applicable 
to the whole Dominion, with some additions in 1867, in 31 Vic. c. 1, now 
consolidated in R. S. C. c. 1. There is a similar Interpretation Act in 
Ontario, R. S. O. c. 1. In 1850 a similar but shorter Act was passed by 
the Imperial Parliament (Lord Brougham's Act), 13 & 14 Vic. c. 21, which 
was repealed in 1889 by an Act for conaolidaiing the enactments rekUing to 
the construction of Acts of Parliament, and for further shortening the Ian- 
guage used in Acts of Parliament (52 & 53 Vic. c. 63, Imp.) The defini- 
tions here given are merely verbal. The substantial and operative inter- 
pretations affecting the property, rights and liabilities incident to bills 
and notes, appear in other clauses of the Act. 
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Accept- (a) The expression " Acceptance " means an acceptance 

completed by delivery or notification ; 3 

' *^ Acceptance" in its ordinary signification is an engagement by the 
drawee of a bill of exchange to pay the bill when due : Clarke v. Cock, 
4 East. 57. Such payment must be in money (s. 3). An acceptance to 
pay by another bill is no acceptance : Russell v. Phillips, 14 Q. B. 891 ; 
s. c. 19 L. J. Q. B. 297. The acceptance must be " written on the bill" 
(s. 17, sub-s. 2). Prior to this Act the following were held to be a suffi- 
cient acceptance : A letter stating that the writer was prepared to pay the 
bill : Billing v. Devanx^ 3 M. & Gr. 565 ; 5 Jur. 1182. A letter stating 
that a bill drawn on the writer would meet with due honor from him : 
Clarke v. Cock, 4 East. 57. 



" Bank." 
Ind. Act| 8. 8. 
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(6) The expression " Action " includes counter claim and Sec- 2.^ 

set off; 4 « Action." 

* " Action " is defined by the Ontario Judicature Act, (R. S. O. 
1887, c. 44), to include suit, and to mean a civil proceeding commenced 
by writ, or in such other manner as may be prescribed by rules of Court. 
The sections to which this definition applies are s. 30 (evidence in an action 
on a bill), ss. 52 and 82 (costs of action before maturity of a biU or note), 
and s. 60 (action on a lost bill). In Quebec "Every action before the 
Superior Court is instituted by means of a writ of summons in the name of 
the sovereign; saving the exceptions contained in this code and other cases 
provided for by special laws:" Tit. L c. 1, s. 43. "Actions founded on 
bills of exchange, notes to order of bearer, cheques or orders for payment, 
bons, or acknowledgment of debt," are deemed to be summary matters 
and are to be tried as such : Code Civil Procedure, Tit. II. c. 1,8. 887. 

(c) The expression " Bank " means an incorporated bank 
or savings bank carrying on business in Canada ; 5 

* The Bank Act (R. S. C. c. 120), provides that, " Every person, firm 
or company assuming or using the title of 'bank,' * banking company,' 
' banking house,' * banking association,' or * banking institution,' without 
adding to the said designation the words * not incorporated ; ' or without 
being authorized to do so by this Act, or by some other Act in force in 
that behalf, is guilty of a misdemeanor, and shall iucur a penalty not 
exceeding one thousand dollars." The new Bank Act (53 Vic. c. 31, s. 
100), which is to come into force 1st July, 1891 , varies the above provision 
in some particulars. In the English Act the clause reads "banker," 
and includes a body of persons, whether incorporated or not, who carry 
on the business of banking. The nature of the business of bankers is 
a part of the law- merchant, and is to be judicially noticed by the 
Courts : Bank of Australasia v. Breillat, 6 Moo. P. C. 173 ; 12 Jur. 
189. Banks may stand in various legal relations to their customers : 
(1) The first is the ordinary one where a customer opens an account with 
a bank by depositing a sum of money to his credit, the bank undertaking 
to hold itself liable for the payment of a like sum to the customer's use, 
and either paying interest on it, or not, according to agreement, and also 
agreeing to honor or cash any cheques or orders for the payment of 
any sums of money which the customer may draw, to the extdnt of the 
sum deposited. In this case the bank and customer stand in the com- 
mon law relation of debtor and creditor. (2) Another relation is the 
converse of the first. The bank may make advances to its customer 
by specific loans, or by allowing him to overdraw his account, charging 
interest on the advances, and requiring either the guarantee of a third 
person or making such advances on the deposit of securities, against ware- 
house receipts, or on bills of lading for produce shipped, or other shipping 
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86C. 2- securities allowed by the Bank Act. In such cases the relation of the 
' bank and its customer is that of creditor and debtor. (3) A third rela- 

tion is when a bank acts as agent for the customer in purchasing and 
selling British, Colonial, or Foreign securities, or stocks and shares, and 
in receiving or collecting, when due, interest, dividends, coupons, deben> 
tures, bills of exchange and promissory notes, cheques, drafts, and other 
commercial paper, when left with the bank for collection. In these and 
similar cases the relation of the bank to its customer is that of agent and 
principal. (4) A fourth relation is when the bank receives debentures, 
mortgages, shares, deeds and other securities, and also boxes of plate, 
jewelry, and other valuables for safe custody, and deposits them in its 
safes or strong rooms along with its own securities. As a general rule 
no compensation is made for this service, and the relation between the 
customer and the bank is that of bailor and gratuitous bailee. (5) The 
transactions which arise from the ordinary banking business of discounting 
bills of exchange, promissory notes and other negotiable paper draw the 
bank and its customer into the legal relation of principal and surety. 
(6) But when the bank sells to its customer its own drafts, or other 
negotiable paper on its branches or correspondents, the relations are 
changed, and the customer becomes a principal creditor, and the bank the 
surety, although the relations of debtor and creditor may also intervene. 
In the ordinary and simpler relations of bank and customer, no fiduciary 
relation arises, and money deposited in a bank to the customer's credit 
and account, has no "ear mark," and ceases to be the money of the per- 
son depositing it ; it becomes the money of the banking company, which 
is bound to return an equivalent by paying a similar sum to that deposited 
with it, when asked for by the customer's cheque or order. 

-'•Bearer." (d)T,The expressioH " Bearer" means the person in pos- 
session of a bill or note which is payable to bearer ; 6 

* A bill is payable to " bearer," which is so expressed, or on which 
the last indorsement is an indorsement in blank (s. 8, sub-s. 3). But the 
definition given above, excludes a bill or note payable to order. When the 
holder of a bill payable to order transfers it without indorsing it, such 
holder acquires under s. 31, sub-s. 4, all the title of the transferor, and 
the right to have the indorsement of such transferor. ** The possessor of 
a bill or note payable to order is not technically the bearer of it :" ChcU- 
mers on Bills, 4. 

"Note" W The expression "Bill" means bill of exchange, and 

" Note " means promissory note ; 7 

^ The fuller definitions of **bill" and " note," are given inss. 3 and 83. 
The essential qualities of a bill of exchange are, that it must be payable 
at all events, not dependent on any contingency, nor payable out of a 
particular fund ; and must be for the payment of money only, and not 
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for the performance of any other act, or in the alternative : Oillilan v. See. 2* 
Myers, 31 111. 626. A cheque is an inland ** bill of exchange" drawn on a ' 
banker, payable on demand (s. 72). 

(/) The expression "Delivery" means transfer of posses- '^^l^*" 
sion, actual or constructive, from one person to another ; 8 s. i4. 

* Delivery of a bill or note is a transfer of possession from one person to 
another, and is necessary to complete the acceptance of a bill, or the 
indorsement of a note : Be Hayiaardy L. R. 6, Ch. 546. Before delivery 
the acceptance may be revoked : Cox v. Troy, 5 B. & Aid. 474. Delivery 
is necessary to give effect to the contract (s. 21) ; Abrey v. Crux, L. R. 5 
CP. 42. Ic is an act in which both parties must join/ The minds of both 
parties must concur in the act of delivery: Kinne v. Ford, 62 Barb. (N. Y. ) 
194. Actual delivery may be made by delivering the bill to an agent of 
the indorsee ; or by transmitting the bill by post ; — for by the Post Office 
Act, (R. S. C. c. 36, 8. 43), from the time a letter is deposited in the post 
office, for the purpose of being sent by post, it ceases to be the property 
of the sender, and becomes the property of the person to whom it is 
addressed. What will constitute constructive delivery of a bill or note 
must depend upon special facts and circumstances. Delivery may be 
effected without change of actual possession in three cases, namely : (1) 
A bill is held by C. on his own account ; he subsequently holds it as agent 
of D. (2) A bill is held by C.*s agent, who subsequently attorns to D., 
and holds it as his agent. (3) A bill is held by D. as agent for C; he 
subsequently holds it on his own account : Chalmers on Bills, 4. An 
indorsement on a note, and signed by the payee, requesting payment to be 
made to a third person is not, without proof of delivery, evidence of the 
assignment of the note : Pardee v. Lindky, 31 111. 174. 



{g) The expression "Holder" means the payee or indorsee j^**j|J^';* 
of a bill or note who is in possession of it : or the bearer 
thereof ; ^ 

* The term ** holder," is sometimes used in different senses, and it may 
be held to signify the mercantile owner of the instrument, who may or 
may not be the legal owner of it. It is generally used to denote the lawful 
holder, i. e. , the * 'holder in due course," who is defined by s. 29 j>ost. The 
Act also makes a distinction between a "holder" and a *' holder in 
due course" bys. 38. A "holder" includes the payee, the indorsee, and 
thf» bearer, of a bill, and may denote : (1) The person to whom the bill is 
payable, and whose title is good against all parties to it, and is a * 'holder 
in due course." (2) The person to whom the bill is by its terms payable, 
and who, as against third parties, is entitled to enforce payment thereof, 
although, as between himself and the transferor, or ** holder in due 
course," he is an indorsee for collection, and has no higher title to the bill 
than that of agent or bailee. See Law v. Pamell, 7 C. B. N. S. 282. One 
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Sec 2. 



■" Indorse- 
ment " 



*' Issue." 



** Value.'» 



who holds a note merely as agent, may maintain an action on such note, 
although he has no beneficial interest in it : Allison v. Central Bank, 4. 
All. N. £. 270. Prima facie a person who has the possession of a note 
indorsed in blank, is the legal holder : Howard v. Qodard^ 4 All. N. B. 
452. (3) The person who has a defective title, or whose possession is 
unlawful, t. e., a thief who has stolen a bill indorsed in blank, but who 
can nevertheless give a valid discharge to a party to it who pays it in 
good faith ; or a good title to a person who takes it before maturity in 
good faith, and pays value for it to such holder (s. 38) : Garuth v. Thomp- 
son, 16 B. Mon. 572. But a wrongful possessor, that is a person holding 
under a forged indorsement, or a person who has possession of a stolen 
bill, payable to the order of another, has no rights, and can transfer none 
(8. 24). 

Qi) The expression "Indorsement" means an indorse- 
ment completed by delivery ; 1 

1 "Indorse" is a technical term, having sufficient legal certainty 
without more particular explanatory definition : Brooke v. Edson, 7 Vt. 
356. Indorsement creates two distinct contracts, one executed and the 
other executory. It transfers the property in the bill or note, and it also 
involves the assumption of a contingent liability to pay the amount of the 
bill or note to the holder. The indorsement, to be operative, must be in 
writing and signed by the indorser (s. 32). The indorser's contract to 
transfer. is incomplete until the delivery of the indorsement (s. 21). A 
transfer by indorsement consists of an indorsement of, or writing, the name 
of the party transfering the bill, on the back of the bill, and a delivery 
for the purpose of completing such transfer ; and it will follow that the 
issue raised by the pleading, "did not indorse," involves both these 
propositions : Marston v. Allen, 8 M. & W. 504. An indorsement writ- 
ten in pencil is valid : Olosson v. Steams, 4 Vt. 11. 

(i) The expression ''Issue" means the first delivery of a 
bill or note, complete in form, to a person who takes it as 
a holder ; 2 

^ This definition refers to the term '* issue " in ss. 9 (3),. 12, and 71. 
Notes delivered after the time they bear date are valid only from the day 
of delivery, and are considered as made and issued on that day : Lansing 
V. Oaine, 2 Johns. (N. Y.) 300. 

(j) The expression " Value " means valuable considera- 
tion. 3 

' This expression is further defined by s. 27, post, and means any con- 
sideration which is sufficient to support a simple contract, or an antece- 
dent debt, or other liability, A valuable consideration in the sense of the 
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law may consist either in soiyie right, interest, profit^ or benefit accruing 86C* 2- 
to the one party, or some forbearance, detriment, loss, or responsibility, 
^ven, suffered, or undertaken by the other : ComyrCa Digest, Action on 
Case, Assumpsit B. 1-15. It excludes illegal or immoral considerations. 
But a transfer of shares which may be valueless, is not nudum pactum : 
Cheaie v. Kenward, 3 DeG. & J. 27. 



(k) The expression " Defence " includes counter-claim. ^ 

*' This de6nition only applies to a modern form of pleading. It would 
have been more appropriate if it had read *'such forms of pleadings as 
are authorized for that purpose in the Provincial and Territorial Courts." 
The definition applies to s. 30, sub-s. 5, which contains provisions relat- 
ing to bills or notes given for the purchase of patent rights. 



Defence. 



PART II. 

BILLS OF EXCHANGE. 1 

^ By s. 72, except as otherwise provided in Part III., the provisions of 
-the Act applicable to bills of exchange payable on demand (s. 10), apply 
to cheques ; and by s. 88, with the following exceptions, the provisions 
of the Act relating to bills of exchange apply, with the necessary modifi- 
cations, to promissory notes as follows : The maker of a note shall be 
deemed to correspond with the acceptor of a bill, and the first indorser 
of a note shall be deemed to correspond with the drawer of an accepted 
biU payable to the drawer's order. But the following provisions as to 
bills are not to apply to promissory notes, namely : — (o) Presentment for 
acceptance (s. 39 et seq.) ; (6) Acceptance (see ss. 17 and 21) ; (c) Accept- 
ance supra protest (s. 64 et fteq. ) ; (d) Bills in a set ; (s. 70 et seq. ) Where 
a foreign note is dishonored, protest thereof is unnecessary, except for the 
preservation of the liability of indorsers. ) 

Form and Interpretation. 
3. A bill of exchange 2 is an unconditional order in whatiaa 

Rill nf 

writing 3 addressed by one person to another, 4 signed by Exchange, 
the person giving it, ^ requiring the person to whom it is imp. Act, 
addressed to pay, 6 on demand or at a fixed or determinable iiid.Act,B.6. 
future time, 7 a sum certain in money 8 to or to the order 
of a specified person, or to bearer ; 9 

2. An instrument which does not comply with these wheninstru- 

, , , ment is not 

conditions, or which orders any act to be done in addition sueh a wu. 
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Sec- 3.^ to the payment of money, is not, except as hereinafter 
provided, a bill of exchange : 

uSSS*^er 3. An order to pay out of a particular fund is not un- 
defined. conditional within the meaning of this section; but an 
unqualified order to pay, coupled with (a) an indication of 
a particular fund out of which the drawee is to re-imburse 
himself, or a particular account to be debited with the 
amount, or (6) a statement of the transaction which gives, 
rise to the bill, is unconditional , l 

Bill not in- 4 ^ \y{\i jg qq^ invalid by reason — 

▼alia as to— v 

^^^- (a) That it is not dated ; 2 

Value. ^^^ That it does not specify the value given, or that any 

value has been given therefor ; 3 

Place. ^c) That it does not specify the place where it is drawn 

or the place where it is payable. ^ 

^ The term Bill of Exchange derived its name from the French Billet 
de ChangCy sometimes called Lettre de Change. Pothier makes a distinc- 
tion between a Lettre de Change and a Billet de Change. He says that a 
Billet de Change is given when the party with whom the contract is made 
is not at present prepared to give the bill of exchange agreed upon, and 
merely gives a billet, by which he engages thereafter to furnish one r 
Pothier de Change, n. 4. A Bill of Exchange is sometimes called a draft. 
The person who gives or draws the order in the bill or draft, is called the 
" drawer." The person on whom it is drawn, or who is required to pay 
is called the '* drawee"; and if he accepts the bill or draft by writing his- 
acceptance thereon (ss. 17-23), he is then called the "acceptor." The 
person to whom the money is required to be paid, is called the '* payee, '^ 
who may be the same person as the drawer, or bearer, as the case may 
be ; and if he transfers the bill or draft to another by indorsement, he is 
called the ** indorser " (s. 66) ; or if he transfers it by delivery without 
indorsing it, he is called the ** transferor" (s. 58) ; the person to whom 
the bill or draft is indorsed is called the *' indorsee," who may transfer 
it to another as above stated. The " holder" means the payee or indor- 
see who is in possession of the biU, or draft or note, or the person who 
holds it as "bearer." A bill of exchange or promissory note maybe 
drawn in any language, and any form of words : Byles on Bills, 56. A 
bill drawn in French by a domiciled Frenchman in France, on an English 
company and accepted in England, was treated as an English biU i 
Smallpage^s <Sc Brandon* 8 Cases, 30 Ch. D. 598. See also s. 71. An 
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instrament, invalid as a biU of exchcuige, may be valid as an agreement, if See. S^ 
it is otherwise conformable to the general law as to contracts : Hamilton 
V. Spottiswoode, 4 Ex. 200; Reed v. Reed, 11 U. C. Q. B. 26. The terms of 
a note cannot be varied by evidence of a parol agreement : Hai'per v. 
Patersofif 14 U. C. C. P. 638. Whether an instrument is a bill of 
exchange or not, must be determined from its face ; its character cannot 
be changed by extrinsic evidence : Rice v. Ragland, 10 Humph. (Tenn.) 
545. Tae first case on bills of exchange to be found in the reports is 
Martin v. Boure, Cro. Jac. 6, an action to recover the amount of a foreign 
bill drawn for ** 1,326 dollars, called reals of eight, monetce HispanicBy secun- 
dum usum mercatorum" payable at Aleppo, in Spain. The definition given 
in the Act of a Bill of Exchange, embraces a cheque, and is declaratory 
of the former law : McLean v. Clydesdale Banking Co., 9 App. Cas. 95. 

• " An unconditional order in writing. " A bill of exchange is an 
** order," and must therefore be a request and not precative ; but the use of 
terms of courtesy will not make it invalid. The usual form of a French 
bill, is * * // V0U8 plaira payer. " The bill or note may be written in pencil as 
well as in ink. There is no authority for saying that when the law requires 
a contract to be in writing, that writing must be in ink : Geary v. Physic, 
5 B. & C. 234. A note written in pencil and written over in ink, is valid : 
Rted V. Rourk, 14 Tex. 329. Every bill of exchange imports a command to 
the drawee to pay, and his acceptance is not only an admission of money 
or e£fects in his hands sufficieut to pay, but it is an undertaking by the 
acceptor as well with respect to the drawee as the payee, to pay the bill : 
Parminter v. Symons, 2 Bro. P. C. 43. 

Illustbations. 

A paper in these words, "Mr. L. please to let the bearer have £7, and 
place it to my account, and you will oblige your humble servant, R. S.," 
is not an unconditional order, nor a bill : Little v. Slackford, M. & Mai. 171. 

** We hereby authorize you to pay on our account to the order of G.," 
with an acceptance, as follows : " Having received the foregoing author- 
ity from Messrs. W. & S., I undertake to make you the payments as above 
stated," is only an authorization to pay : Hamilton v. Spotteswoode, 4 Ex. 
200. 

An order as follows : ** Please let the bearer have $50. I will arrange 
it with you this noon," is a bill : Biesenthall^. Williams, 1 Duv. (Ky.) 329. 

"Please pay E. R., attorney for the plaintiffs in this case, the sum of 
£125 on account of plaintiff's claim in this suit," is dependent upon the 
plaintiff's claim in the suit : Corporation of Perth v. McGregor, 21 U. C. 
Q B. 459. 

** Mr. B. will much oblige Mr. A. by paying to the order of Mr. C.,"is 
valid : Ruff v. Webb, 1 Esp. 129. 

An order directed to B. by A., that B. pay C. $100, and take up A.'8 
note of that amount, is a bill : Cook v. Satterlee, 6 Cow. (N. Y. ) 108. 

A request to pay a promissory note written under the note by the 
promisor, is a bul : Leonard v. Mason, 1 Wend. (N. Y. ) 522. 

5 
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SeC' 3. ^ A " promise to pay as soon as I am in possession of funds to do so from 
the estate of B.,"i8 conditional : Wiggins v. Vavght, Cheves, (S. C.) 91. 

Pl|** On demand, I promise. to pay Mr. S. £50 in consideration of his fore- 
going and forbearing an action for damages, ascertained by consent to 
amount to that sum, oy reason of the injuries sustained by his wife in 
respect of non-repair of a footway," is a note : Shelton v. James, 6 Q. B. 
199; 7 Jur. 1130. 

A promise to pay "on the death of G. H., provided he leaves either of 
us sufficient to pay the said sum," is conditional : Roberts v. Peaks, 1 Burr. 
323. 

A promise to pay so many days after marriage, is conditional : Beardsley 
V. Baldmn, 2 Stra. 1151 ; s. p. Pearson v. Oarrett^ 4 Mod. 242. 

** Twelve months from the 26th June, 1873, I, (defendant) will pay J. 
C, (plaintiff) $90, for D.P., or otherwise settle the sum of $90 for him on 
a note that he says he gave J. C. for $100 ;" — Held, that this was not a 
promissory note, payable to the plaintiff, nor an agreement with plaintiff, 
but with with D. P. : Cochrane v. Cail, 3 Pugs. N. B. 224. 

* " Addressed by one person to another." In all bills of exchange the 
drawer is bound to the person from whom the value is received, as the 
acceptor is to him to whom it is made payable, for although the drawee 
and acceptor are bound by the one bill, and both equally liable for the 
payment thereof, yet they are not commonly bound to the one man : 
BeaweSf Lex Mercatoria, 563. The payee should be named or indicated 
with reasonable certainty (s. 7). He should be particularly described so 
that he cannot be confounded with another person of the same name : 
Byles on Bills, 60. Nor should the bill be addressed to persons in the alter- 
native, or in succession (s. 6). A bill of exchange ought to specify to whom 
the same is payable, for in no other way can the drawee, if he accepts it, 
know to whom he may properly pay it, so as to discharge himself from all 
further liability : Story on Bills, s. 64. As to a fictitious payee, see s. 7 (3) ; 
inchoate bills in blank, see s. 20 ; and misdescription of payee or indorsee, 
see 8. 32 (4). 

Illustrations. 

" Three months afterdate pay to the order of W. T.," not addressed to 
a drawee, is not a bill : Forward v. Thompson, 12 U. C. Q. B. 103. 

** Pay or order," before this Act (see now s. 20) was invalid : 

jRexw. BandalU R. & R. 195: But see Mutual Safety Inmratice Co. v. 
Porter, 2 AH. N. B. 230. 

** Mr. A., pay on the within $750," is invalid ; Douglass v. WiUceson, 6 
Wend. 637. 

A promise without the name of a promisee, " to pay the amount which 
should be made," on a certain execution, is not a note : MaMhews v. Red- 
wine, 23 Miss. 233. 

•"Signed by the person giving it." The signature is intended to 
authenticate and give effect to the contract. It matters not where the 
drawer {maker) or indorsers sign, provided it appears from the bill or 
note what their respective liabilities as indicated by such bill or note 
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care : Quin v. Sterney 26 Ga. 223. See also CcUon v. Colon, L. R. 2 H. L. 8ec. 3- 
127. The name of the drawer is usually written, or subscribed at the 
bottom of the biU, but this does not seem to be absolutely indispensable, 
ior if the bill is written by him, and his name is inserted in the body of 
the bill or Is otherwise signed to it, so that it clearly appears that he is 
iihe drawer, that will be sufficient : Story on Bills, s. 52. As to what is 
-& sufficient signature, the following are cases under the Statute of Frauds : 
A contract in writing for the sale of goods in which the name of the ven- 
dor is printed, and that of the vendee is written, at the time of an order 
given for the future delivery of goods, is a sufficient signature under the 
Statute of Frauds to charge the vendor : Saunderson v. Jackson, 2 B. & P. 
238 ; 3 Esp. 180, s. p., Schneider v. Norris, 2 M. & S. 786. So a memo- 
randum written on a letter bearing a printed heading : Tourret v. Cripps, 
48 L. J. Ch. 567; 27 W. R. 706. The signature may be written in pen- 
oil, or by initials, or by a stamp, or it may be a printed signature of the 
party, if intended to be taken as the signature of such party. The signature 
may be signed by some other person, by or under the authority of the 
party to be bound (ss. 25 and 90.) 

Illustrations. 

An instrument in the foUowing form : *' Four months after date pay to 

my order £300, for value received, " addressed to and formally accepted 

l^y the party, and transferred to G. for value, but having no date and no 

drawer's name, is not a bill : McCcUl v. Taylor, 19 C. B. N. S. 301 ; 12 

L. T. N. S. 461 ; 13 W. R. 840. 

A. wrote his name on the back of the note before delivery; held liable 
■as maker : Bell v. Moffat, 4 Pugs. & Bur. |121 ; s.p., Quin v. Sterne, 20 
Ga. 223. 

Where the maker signed "A. for B.," the maker alone is liable : McBean 
^. Morrison, 1 A. K. Marsh 545. 

"We jointly and severally promise," and signed **P. and I., for G.," is 
the note of G. : Rice v. Qove, 22 Pick. (Mass.) 158. 

A person able to write placed the figures 1, 2, 8, in pencil on the back 
of a bill as an indorsement, held a good indorsement : Brown v. Butchers 
<ind Drovers Bank, 6 Hill (N. Y.) 443. 

A signature written in pencil is valid : Closson v. Stearns, 4 Vt. 11. 

The initials might be equivalent to the name : Caton v. Caion, L. R. 
-2 H. L. at p. 143. 

A signature made by a mark is valid: George v. Surrey, M. & M. 516; 
43. p. Baker v. Dening, 8 A. & £. 94 ; WiUoughhy v. Movlton, 47 N. H. 205. 

® *' Requiring the person to whom it is addressed to pay * * a sum 
-certain in money." The sum for which a bill is made payable is usually 
written in the body of the bill, in words at length, the better to prevent 
alteration, and is also usually superscribed in figures ; but where there is a 
•discrepancy between the figures and the words, the amount stated in words 
is to govern (s. 9). It seems positively indispensable that the exact 
Amount to be paid should be inserted ; for in no other way can the drawee 
know what he is to pay, or the holder know what he is entitled to demand. 
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86C. 3* Hence if the specific sum to be paid be not expressed at all, or it be 
uncertain in amount, or be accompanied by other words that make the 
sum more or less, according to circumstances, the instrument is void as a^ 
bill of exchange : Story on Bills^ s. 42. 

Illustrations. 

An instrument promising to pay £14, to be paid in carpenter's or joiner 's^ 
work such as may be required, is not a note : Downs v. McNamara, 3- 
U. C. Q. B. 276. 

A promise to pay a sum certain on a day named '* in cash or mortgage 
on real estate," is not a note : Ooing v. Barwick, 16 U. C. Q. B. 45 ; s.p. 
Newhom v. Lawrence. 6 U. C. Q. B. 359. 

'* Due J. J., or bearer $482 in Canada bills, payable in 14 days after 
date " is not a note : Gray v. Worden, 29 U. C. Q. B. 535. 

An instrument made in Canada promising to pay in *' current funds of 
the United States " is not a note : Bettia v. Welkr, 30 U. C. Q. B. 23. 
Sed ctynira, St. Stephens Branch B. W. Co. v. Black, 2 Han. N. B. 139. 

A promise to pay a sum certain at Kingston, Upper Canada, * * with 
exchange on New York, " is for an uncertain sum, and is not a bill or note r 
Palmer v. Fahnestock, 9 U. C. C. P. 172 ; s.p. Philadelphia Bank v. 
Newkirky 2 Miles (Pa. ) 442. 

A custom between merchants in Canada and the United States to draw 
bills ** with current rate of exchange on New York," is not part of the 
lex mercatoria ; Cazet v. Kirk^ 4 All. N. B, 543. 

An instrument " payable in Pennsylvania or New York paper currency^ 
to be current in the State of Pennsylvania or the State of New York," is 
not a note : Ltiber v. Goodrich, 5 Cow. (N. Y.) 186. 

A paper consisting of a promise *'to pay A. or order £13, for value 
received, together with interest at £5 per cent, per annum, and all fines 
according to rule," is not a note, on account of the introduction of the 
last words : Airey v. Feamsides, 4 M. & W. 168 ; 2 Jur. 596. 

**I., J. D., have this day borrowed of J. C. £300 at 4 per hundred pay- 
able yearly," is not a note : Cory v. Davis, 14 C. B. N. S. 370. 

** I have received the sum of £200 which I borrowed of you, and I have 
to be accountable for the said sum with interest," is not a note : Home v. 
Bed/earn, 4 Bing. N. C. 430. 

** I will pay J. C, $90 for D. P., or otherwise settle the sum of $90 for 
him on a note that he says he gave J. C. for $100," is not a note i 
Cochrane v. Cail, 3 Pugs. N. B. 224. 

'* I promise to pay to Mr. S., or his order, at three months after date^ 
£100, as per memorandum of agreement," is a note : Jury v. Barker, E. 
B. & E. 459 ; 4 Jur. N. S. 587. 

*'Port of London Sea, Fire and Life Assurance Company. To the 
cashier, — Fifty -three days after date, credit P. & Co., or order, with the 
sum of 500/. claimed, per Cleopatra, in cash, on account of this corpora- 
tion. (Signed) A. C. (the drawer), Managing Director." The words 
'* credit in cash," meaning pay, is a bill : Eddison v. Colling j-idge, 9 C B. 
670 ; 14 Jur. 869. 

An order to pay in '* three good East India bonds" is not a bill: Anon^ 
Buller's N. P. 268. 
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A promise to pay A. B. or his order $750 in grain, is not a note : Carl- See 3- 
t(m V. Brooks, 14 N. H. 149. * < ' 

'* Due to S. G. $10,000 to be paid as wanted for her support," is not 
-valid : Gordon v. Rundktt, 28 N. H. 435. 

An order requiring the drawee to pay a sum certain, and deliver up a 
wharf, is not a bill : Martin v. ChauiUry, 2 Stra. 1271. 

An order to pay £7,000, "which sum is on account of the dividends 

and interest due on the capital and deeds registered in the books of the 

Bank of E. in the name of C. & B. , which you will please charge to my 

'-account and credit according to a registered letter I have addressed to 

you," is a negotiable bill : Re Boyae, 33 Ch. D. 612. 

The following addressed to executors : " We do hereby authorize and 
require you to pay to G. P. or his order, the sum of £250, being the 
amount directed by the order of the 29th July last to be paid to our 
order," is not a bill : Russell v. Powelly 14 M. & W. 418. 

An instrument by which A. promises to pay to the bearer £50, being 
the portion of a value, as under, deposited in security for the payment 
thereof," is a note: Haussovllier v. Harisinchy 7 T. R. 733. And see Gollis 
AT. EmmeU, 1 H. Bl. 313; Read v, McNulty, 12 Rich. (S. C.) 445. 

A promise to pay a sum certain *' with exchange not to exceed one-half 
per cent." is not a note : Saxton v. Stevenson, 23 Q. C. C. P. 503. 

A note payable to the representatives of S. three months after his 
•decease, ** first deducting thereout any interest or money which S. might 
-owe to the maker on any account," is not a note for the payment of a 
clefinite sum at all events : Barlow v. Broadhurst, 4 Moore 471. 

An instrument promising to pay a sum '* to collaterally secure the pay- 
ment of the money mentioned in an assignment of mortgage," is not a 
note : McRobbie v. Torrance, 5 Man. R. 114. 

^ "On demand, or at a fixed or determinable future time." The time 

of payment is regularly and usually stated in the beginning of the note or 

bill ; but if no time be expressed, the instrument will be payable on 

demand. There is no limitation as to the time when the bill or note is 

made payable ; but it may be on demand, or at sight, or any certain period 

after date, or sight, or usance. "If a bill of exchange be made payable 

■at never so distant a day, if it be a day that must come, it is no objection 

to the bill:" Per Willes, C.J., in Cdehan v. Cooke, Willes 396. It is 

•obvious that some time must be fixed, either absolutely or by necessary 

relation to some fact, or by implication of law, at which every bill is to 

be payable ; for otherwise the rights, duties and obligations of the parties 

.respectively would be indeterminable and uncertain: Stoi-y on Bills, s. 50. 

>See further definition in s. 11. 

Illustrations. 

DuetoR. R. £500 for value received, &c., "payable at the sale of 
timber marked P. A. in Quebec, or elsewhere," is not a fixed time ; 
RusseU V. WeUs, 5 U. C. 0. S. 725. 

A promise to pay " on the sale or produce, immediately when sold, of 
the White Hart, St. Albans, Herts, and the goods, value received," is 
.not a fixed time : Hillv, Halford, 2 B. &P. 413. 

A bill payable at 30 days after the ship P., shall arrive at C, is contin^ 
^ent : Pctlmer v. Pratt, 7 Bing. 185. 
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Sec. 3* A promise to pay '* at such a period of time that my circumstances will 
admit, without detriment to myself or family," creates no debt : Ex parte 
Tootdl, 4 Ves. 372. 

An order for a sum "payable ninety days after sight, or when realized,'* 
is not a bill : Alexandei^ v. Thomas, 16 Q. B. 333 ; 15 Jur. 173. 

Mr. S. has this day deposited with me £500, on the sale of £10,300 per 
cent. Spanish, to be returned on demand : Held, not a bill or note : Sihvee 
V. Tripp, 15 M. & W. 23. 

^ **A sum certain in money." It is an indispensable requisite that the 
bill should be for the payment of money, and of money only. Thus a bill 
to pay money and to do some other thing, or a bill to deliver goods, mer- 
chandize, or stock or bonds, or bank notes, or current medium, or drafts,, 
is not a bill of exchange. It may be payable in coins, such as guineasy. 
sovereigns. Napoleons, florins, or dollars. It may be payable in the 
currency or money of England, France, Germany, Italy, Russia, Spain, 
Holland, India, United States, or any country, as pounds sterling, francs, 
marks, liras, roubles, piastres, florins, rupees, or dollars, for in all these 
cases the sum of money to be paid is fixed by the par of exchange, or the 
known denomination of the currency with reference to the par. See Story^ 
on Bills, 8. 43. "Money is the medium through which the incomes of the 
difl^erent members of the community are distributed to them ; and the 
measure by which they estimate their possessions:" 2 Mill's Political 
Economy, 8. "In the rude ages of society, cattle are said to have been the 
common instrument of commerce. The armour of Diomede, says Homer, 
cost only nine oxen; but that of Glaucus costs an hundred oxen :" Smith's 
Wealth of Nations, 11. "Furs have been employed as money in some 
countries ; cattle in others ; in Chinese Tartary, cubes of tea closely 
pressed together ; the shells called cowries, on the coast of Western 
Africa ; and in Abyssinia, at this day, blocks of rock salt ; though even 
of metals the less costly have sometimes been chosen, as iron in Lacedse- 
mon, from an ascetic policy ; copper in the early Roman Republic, from 
the poverty of the people. Gold and silver have been generally preferred 
by nations which were able to obtain them, either by industry, commerce,, 
or conquest :" 2 MilVs Political Economy, 7. 

® " To, or to the order of a specified person or bearer." Every bill of 
exchange ought to specify to whom the same is payable ; for in no other 
way can the drawee, if he accepts it, know to whom he may properly pay 
it, so as to discharge himself from all further liability. It should also be 
stated to whom absolutely and certainly, and not alternatively, the bill is 
to be paid ; for if it is payable to A. or to Br, it is not properly a bill of 
exchange, since it is payable to one only on the contingency that it is not 
paid to the other : Story on Bills, s. 54. It is not indispensable that the 
name of the payee should be inserted in the bill when made. The blank 
may be filled up afterwards by any person in possession with his own 
name as payee, and thenceforth it will be valid and e£fectual for all 
purposes in the hands of such person as holder ab initio (s. 20). 
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^ If the bill or note be payable out of a particular fund only, or upon SeC 3- 
an event which is contingent, or if it be otherwise conditional, it is not, 
in contemplation of law, a bill of exchange, or in its essential character 
negotiable. And hence the general rule is that a bill of exchange 
implies a personal general credit, not limited or applicable to particular 
circumstances and events which cannot be known to the holder of the 
bill in the general course of its negotiation : Story on Bills, s. 46. Where 
the direction is to pay **out of" a particular fund the order is conditional; 
but where the words are used merely to indicate that a particular fund is 
to be debited, the order is unconditional. Whether a bill or note is condi- 
tional, is a question of law : Sproatt v. Afatthews, 1 T. K. 182. 

Illustrations. 

A bill drawn payable " out of the growing substance" of the drawer is 
invalid : Josselyn v. Lacitr, 10 Mod. 294. 

A promise to pay "out of the net proceeds of ore to be raised and sold," 
is conditional : Worden v. Dodgey 3 Den. (N. Y.) 159. 

An order to pay £15 " out of my half pay which will become due the 
1st January," is conditional : Stevens v. Hill, 5 Esp. 247. 

An order to pay ** out of the moneys arising from my reversion when 
sold," is conditional : Carlos v. Fancourt, 5 T. R. 482. 

An order to pay " out of rents," is conditional: Morton v. Naylor, 1 
Hm(N.Y.)583. 

4^n order to pay a sum certain ** on account of moneys advanced by me 
to the S. & F. Company," is unconditional : Griffin \. Weatherhy, L. R. 3 
Q. B. 753. 

An order to pay a sum certain "against credit No. 20, and place it to 
account as advised by J. P. & Co.," is Unconditional : Banner \. Johnston, 
L. R. 5 H. L. 157. 

An order to pay £9. 10 " as my quarterly half-pay due 1st February by 
advance," is unconditional : Macleod v. Snee, 2 Stra. 762. 

An acceptance on a draft in these words ** We will keep the sums of 
^605 and $405 from the tirst estimate of McL. and M. & Co., as requested 
above, provided they have done sufficient work to earn that sum ;" Held, 
to be a bill : McLean v. Shields, 1 Man. R. 278. 

A bill or note drawn on a particular fund, and not payable generally, is 
not valid : Dawkes v. Earl Deloraine, 2 W. Bl. 782. 

An order drawn in express terms for a particular fund, will operate as 
an assignment of the fund, but it will not be negotiable, and is not a bill 
of exchange : Cowperthwaite v. Sheffield, 3 N. Y. (Comst. ) 243. 

" Mr. O. — Mr. B. wants £25, twelve o'clock this day, i.e., 15th of Feb., 
1860. I want you to get it him immediately out of S.'s money ;" signed 
by H., and accepted by the defendant :— Held, not a bill, because payable 
out of a particular fund : Ockerman v. Blacklock, 12 U. C. C. P. 362. 

An authority to pay money "out of the moneys now due or hereafter 
to become due to me under the will of my late father," is conditional : 
Fisher v. Calvert, 27 W. R. 301. 
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Sec. •3. An order to pay * * out of the moneys in your hands belonging to the 
' proprietors of the Devonshire mines and quarries," is conditional : Jenney 

V. Herhy 2 Ld. Raym. 1361. 

An order drawn upon the treasury by a public officer for his salary is 
not a bill : Shader v. Batchelor, 8 B. Mon. (Ky. ) 168. 

An order on a public auditor as follows : " From proceeds of drafts of 
Messrs. A. & T. in my favour filed in your office, pay to the order of 
Messrs. B.. & Co. , of Philadelphia, $650, acceptance received, and charge 
without further notice to account of C. A.," is not a bill: Raigauel v. 
Ayliff, 16 Ark. 594. 

A warrant issued by a county auditor, dated at his office, and reading, 
" Treasurer of S. F. county will pay to the order of J. D. M. the sum 
or $1,000, as ordered by the Board of Supervisors, &c.," is not a bill : 
Dana v. San FranciscOy 19 Cal. 486 ; s.p. Bayerque v. San Francisco^ I 
McAU. 175. 

Township orders drawn by the township treasurer, and "payable out 
of the moneys arising from road taxes," are not bills : Dyer v. Township of 
Covington, 19 Pa. St. 200. 

* The definition given of a bill by the preceding part of this section 
does not make the date essential to the form of a bill. But in general 
it may be stated that there should be a date to every bill of exchange. 
However it is not in all cases indispensable, although in foreign bills the 
date is rarely if ever omitted. In all cases of bills drawn so many days 
after date, it would seem almost indispensable that the date should appear 
upon the face of the instrument, for otherwise it cannot be known to the 
drawee at what period it is payable; nor can the holder know when it should 
be presented for payment. But when bills are drawn at, or so many days 
after, sight, or on demand, it does not seem indispensable that the date 
shoald appear. It is obvious, however, that every such omission must be 
attended with some practical inconvenience, and therefore it seldom 
occurs except from pure mistake : Story on BillSy s. 37. Most of the con- 
tinental codes require the bill to be dated. If the date of a bill or note is 
omitted, it is considered as dated on the day on which it is made : OUes v. 
Bourne, 6 M. & S. 73. And such date may be shewn by parol evidence : 
Davis V. Jones, 17 C. B. 625. A note dated in 1837, and made payable 
"January 1, one thousand forty," was held to mean 1st January, 1840: 
Evans v. Steel, 2 Ala. 114. By s. 12 post, the true date of a bill may be 
inserted by any holder. The date of a note is only descriptive ; it is not 
necessary to its validity, and may be explained : Dean v. DeLezardi, 24 
Miss. 424. 

* It was formerly a matter of controversy in our law whether it was 
necessary that a bill should import on its face to be for value received. 
"If the drawer mentions it for value received, then he is chargeable at 
common law ; but if no such mention, then you must come upon the 
custom of merchants only:" Per Holt, C.J., in Cramlington v. Evans, 1 
Show. 5. It has long been fully established that the words are not neces- 
sary or material : Watson v. Kightley, 3 Per. & D. 408. The words * * value 



/ 



THE BILLS OF EXCHANGE ACT. 41 

received," are ambiguous where the bill is to a third person ; for they Sec. 3. 
may mean either value received by the drawer or the payee, or by the ' 

acceptor of the drawer. But the first is the more probable interpretation ; 
for it is more natural that the party who draws should inform the drawee 
of a fact which he does not know, than one of which he must be aware : 
Byhs on Bills, 64. 

* Our law seems less strict and peremptory than most of the European 
codes. By the French code it seems indispensable to the essence of a bill 
of exchange that it should contain the place where drawn, and also the 
place upon which it is drawn ; for the definition of a bill on their code is, 
that it is drawn from one place upon another place : Code de. Com, Art. 
1 10. In order to ascertain whether a bill be a foreign bill or an inland 
bill, as the rights, duties and obligations in regard to each are not 
exactly coincident, it seems proper that the place where it is drawn or 
made, and is to be paid, should in all cases be stated upon the face of the 
bill. But whatever may be the necessity in respect of foreign bills, it 
does not seem indispensable that the place where drawn should be stated 
on the face of inland bills, and between the original parties. 

4. An inland bill is a bill which is, or on the face of it J"J^*^ "fj, 
purports to be, (a) both drawn and payable within Canada, imp.®Jctf.4. 
or (6) drawn within Canada upon some person resident ^"^^ •^®*»***- 
therein. Any other bill is a foreign bill : i 

2. Unless the contrary appears on the face of the bill, i^iand*wii. 
the holder may treat it as an inland bill. 

^ A definition of what bills are inland and foreign bills of exchange is 
of great practical importance, as the rights and remedies thereon are not 
exactly the same, nor are they governed by the same doctrines and laws. 
The forms of foreign bills of exchange have varied at different periods, and 
are even at the present time, different in different countries.* A bill of 
exchange is properly denominated a foreign bill, though formerly called 
an outland bill, when it is drawn in one state or country upon a person 
in another or foreign country, as when a bill or draft is drawn in Canada 
upon some person in the United States, or in the United Kingdom. But 
a bill is properly denominated an inland bill (which is equivalent to the 
expression that it is a domestic or intra-territorial bill), when both drawer 
and drawee reside, and the place of payment is, within the same country 
or government. But what properly constitutes, in the sense of the law, a 
foreign country has been the subject of much judicial discussion. For the 
purposes of nationality and allegiance, all parts of the Empire are within the 
one sovereignty ; except perhaps as to local naturalizations of aliens. (See 

*Some early form* of Billn of Exchange eoinin"nced with an invocation to the Deity 
'' Al nome de Dio, Amen, a di 1. di Febraro, 1381." 
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Sec 4' Imperial Naturalization Act, 33 Vic. c. 14, s. 16, and Canadian Natural- 
ization Act, 44 Vic. ch. 13, s. 17). Before the union of the three United 
Kingdoms, each of them was ** foreign" to the other, although they were 
at the time under the dominion of the same sovereign ; and the several 
Acts of union still left each of them, for some purposes, separate and dis- 
tinct, and therefore ' ' foreign" in regard to local laws, jurisprudence and 
the jurisdiction of their Courts. Thus where the question as to bill* 
came directly before a Court, Lord Tenterden, C. J., said : *' It is indeed 
admitted that Irish and Scotch bills drawn upon England, were foreign 
before the respective unions between the countries ; and it does not fol- 
low because Ireland and Scotland were united into one Kingdom with 
this, that the bills drawn there, which before were foreign, became inland 
bills : Mahony v. Ashlhi, 2 B. & B. 482. And in a later case (1850), Sir 
F. Pollock, C. B., said : " We have to administer the law according ta 
the law of England, and not according to the law of Scotland, of which^ 
so far as it has reference to the present case, we may be assumed to have 
no knowledge whatever : " Bonar v. Mitchell, 5 Ex. 419. And so until the 
Imperial Act of 1882, bills drawn in one part of the United Kingdom and 
payable in another, were not distinguished from foreign bills drawn or 
payable^ or both, abroad : Byles on Bills, 313. According to similar reason 
ing, it has been held that a company incorporated by the Imperial Parlia- 
.ment for the purpose of building a railway in Scotland, is a foreign corpora- 
tion in England : Mackereth v. Glasgow, d'C, Ji. W. Co., L. R. 8 Ex. 149, 
although Scotland is not a foreign country to England : Ee Orr Eiving, 22 
Ch. D. 465, So an Irish company incorporated by the same Parliament,^ 
is a foreign corporation in England, and may be compelled to give secu- 
rity for costs : Kilkenny, <Sec,, B. W. Co. v. Fielden, 6 Ex. 81. Similar 
decisions appear in the Irish and Scotch Courts. But an exception 
is made in winding up cases, and the Court acquiring jurisdiction in 
a case under the Companies Act, 1862, becomes a Court for the United 
Kingdom ; and no actions affecting the assets of the company in liquida- 
tion can be brought in other Courts : International PiUp Co., 3 Ch. D. 
694. A similar line of decisions prevails in the Canadian Courts. The 
locality of the forum of litigation is the test whether a corporation or 
individual suing in it, is foreign or not within its jurisdiction. Thus the 
Bank of Montreal is a foreign corporation in Ontario : Bank of Montreal 
V. Bethnne, 4 U. C. O. S. 341 ; so a judgment of a Lower Canada (now 
Quebec) Court is a foreign judgment in this Province : McPherson v. 
McMillan, 3 U. C. Q. B. 34. And similarly a judgment of a Manitoba 
Court is a foreign judgment in Ontario : McLean v. Shields, 9 Ont. R. 
699. But these rules have not been applied in all cases to bills and notes. 
Under the Upper Canada Act, 7 Wm. IV. c. 5, s. 1, which provided that 
when a bill or note was drawn payable at a bank or any other particular 
place, it should be a general laccep tan ce, it was held that a note made in 
Upper Canada, payable in Montreal, in Lower Canada (then a separate Pro- 
vince), being payable generally, was an inland note : Bradbury v. Doole, 1 
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U. C. Q. B. 442. But in another case, where the note was also drawn in SeC- 5- 
Upper Canada and made payable at the Bank of Montreal, in Montreal, it 
was apparently dealt with as a foreign note, and according to the law of 
Lower Canada, as proved at the trial : McLennan v. McLennan, 17 U. C. 
C. P. 109. This Act, however, makes all bills "drawn and payable within 
Canada, or drawn within Canada upon some person resident therein," 
inland bills. From the two classes of cases illustrating what are inland 
bills, it may be inferred that a bill drawn in Canada upon a person resident 
in a foreign country, but payable here, is an inland bill. And a bill drawn 
in Canada upon a person resident here, but payable in a foreign country, 
would seem to be properly a foreign bill ; for the rule of law is that 
where a contract is made in one country to be performed in another, it is 
the presumed intention of the parties that the contract, as to its validity, 
nature, obligation, and interpretation, is to be governed by the law of the 
place of performance : Story^s Conflict of Laios, s. 280. The place of per- 
formance is then, Jictiont juris , the locus contracttis : 3 Burge on Colonial and 
Foreign Law, 171. ** Inland bills (under 55 Geo. IIL c. 184, Imp.) are such 
as are not drawn payable abroad :" Per Lord Abinger, C.B., in Amner v. 
Clarke, 2 C. M. & R. 468. The Indian Act of 1881 has a similar clause 
to the above, with the addition: **Any such instrument not so drawn, 
made, or made payable, shall be deemed to be a foreign instrument," 
(s. 12). 

Illustrations. 

A bill signed in France by a Canadian, and payable in Canada, is an 
inland bill : Merchants Bank v. Stirling, 1 Buss. & Gel. 439. 

A bill drawn in London, on a person resident in Brussels, but payable 
in London, is an inland bill : Amner v. Clarke, 5 Tyr. 942. 

A bill payable to order, drawn, accepted, and payable in England, but 
indorsed in France, is an inland bill : Lehel v. Tucker, L. R. 3 Q. B. 77. 

Where the body of a bill was written, and the acceptance of it made in 
England, and it was afterwards transmitted to the drawer abroad for his 
signature, and was there signed by him, it was held to be a foreign bill : 
Boehm v. Campbell, Gow 56. 

A firm resident in Ireland signed and indorsed four copper-plate bills of 
exchange, dated at a place in Ireland, but leaving blanks for dates, sums, 
times of payment, and names of drawees, and sent them to their agent in 
London, who filled up the blanks and negotiated the bills : Held, to be 
bills of exchange made in Ireland, and therefore foreign bills : Snaith v. 
Mingay, I M. & Sel. 87. 

A note made and indorsed in a foreign country, is negotiable here, 
within the statute of Anne : Thompson v. Sloan, tJ. C. M. T. , 2 Vict. ' 

A note payable to the bearer made in England, is transferable by 
delivery in a foreign country : De la Chaum^tte v. Bank of England, 2 B. 
^ Ad. 385. 



5. A bill may be drawn payable to, or to the order of, fo dSTw^or 
the drawer ; or it may be drawn payable to, or to the order im^Act.s.s. 
of, the drawee : i ind.AcM.is: 
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Sec. 5. 2. Where in a bill drawer and drawee are the same 

T 

Where both persoH, or where the drawee is a fictitious person 2 or a 

are the ^ame r ' r 

TCraon^"^^" person not having capacity to contract, the holder may 
treat the instrument, at his option, either as a bill of ex- 
change or as a promisory note. 3 

^ The drawer is the person giving the order '* addressed by one person 
to another. " And it may be drawn payable to the drawer or his order : 
Butler V. Cripa^ 1 Salk. 130. The law as to notes drawn to the maker's 
order has led to some variance of judical opinion. In Flight v. Maclean, 
16 L. J. Ex. 23, the Court of Exchequer held that a note payable to the 
order of the maker, and indorsed to the plaintiff, was not within the 
statute of Anne. But the Court of Queen's Bench, in Wood v. Mytton, 16 
L. J. Q. B. 446, held that such a note was within the statute, and assignable 
by indorsement. Subsequently, in Hooper v. Williams , 2 Ex. 13, the 
Court of Exchequer adopted the decision of the Queen's Bench, and held, 
on a note payable to the maker's order, that the order was complete when 
the maker's indorsement was made, and the note then became a binding 
contract ; and that when the maker's indorsement was in blank, and the 
note put in circulation, it became a note payable to bearer. 

Illustrations. 

''If a man draw an instrument in the form of a bill of exchange on 
himself, and accepts it, it is a promissory note. If he says, * I pay to 
A. B. £100,' and adds an address to the instrument, it may be declared 
on as a note :" Per Parke, B., in Hooper v. Williams, 12 Jur. 270. 

A banking company carried on business in London and Liverpool. The 
London house draw a bill on the Liverpool branch house. It is a note 
made by the banking company payable to the same company in Liverpool : 
Miller v. Thomson, 3 M. & Gr. 576. 

Although bills of exchange, drawn and accepted by the same parties, 
may in strictness be promissory notes rather than bills, yet where the 
intention to give and receive such documents as instruments capable of 
being negotiated in the market as bills of exchange is clear, both the 
holders and the parties may treat them accordingly : Williams v. Ayers, 
3 App. Cas. 133. 

2 By the Interpretation Act, R. S. C. c. 1, the expression " person" 
includes " j^nybody corporate, and politic, or party, and the heirs, execu- 
tors, administrators, or other legal representatives of such person, to 
whom the context can apply, according to the law of that part of Canada 
to which such context extends." The term ''fictitious person" is also 
used in the Imperial Acts, but the more appropriate designation in view of 
the above interpretation of "person," would seem to be "fictitious name," 
which is the term used in the Indian Act (s.42). It is not clear how 
such contracts as bills and notes, made to fictitious or non-existing persons, 
came to be recognized as having any legal validity whatever. To draw 
or indorse bills or notes in the name of a fictitious or non-existing person^ 
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is clear frand, and is a fraudulent misrepresentation made wilfully and Sec* 5- 
knowingly, and with fraudulent intent. Such fraud in ordinary contracts 
vitiates them in toto ; and the Courts will not exercise any jurisdiction 
to enforce them. So in judicially construing wills, if the description of a 
person or thing named in the will, be wholly inapplicable to the subject 
intended, or said to be intended by it, evidence is held to be inadmissible 
to prove whom or what the testator really intended to describe : Oreen- 
leaf on Evidence^ s. 290. But apparently for the benefit of mercantile 
transactions, the Courts have waived their judicial abhorrence of fraud, 
and have recognized the validity of bills and notes drawn or indorsed in 
the names of fictitious persons, for certain purposes. The reasons for this 
judicial declension were thus stated in an early case in the House of Lords : 
The intent of the drawers and acceptors of the bill in question, was to 
make a negotiable instrument ; and for want of an actually existing payee, 
nominated in the bill, it could not be so indorsed as to be put into a state 
of negotiability by indorsement. There is no rule of law to prevent its 
being transfered by delivery, and have the effect of a bill expressed to 
be made payable to bearer, that being the only other method of negotiating 
bills of exchange. By thus giving effect to the bill, justice is done betwixt 
the parties, and the rule affords protection to the fair holders of bills of 
exchange, against frauds by which they might otherwise be injured, with- 
out which protection, the currency of bills of exchange would be greatly 
obstructed, and great inconveniences would arise in commercial transac- 
tions : Gibson v. Minet, 2 Bro. P. C. 61.* Since then (1791), Parliament 
has given legislative recognition to bilk and notes drawn or payable to 
fictitious or non-existing persons. The sections in which these expressions 
are used, are ss. 7 (3), 41 (2) (6), 46 (2) (5), 60 (2) (c) and (d). But see 
as to the effect of an indorsement of such a bill or note, s. 55 (2). 

Illustrations. 

In an action by an indorsee of a bill drawn payable to the order of a 
fictitious person, it was held that such a bill was completely void, and 
that the indorsee could not recover against the acceptor, unless it appeared 
that the latter was aware of the fraud, or that the money advanced on the 
bill had found its way into his hands : Bennett v. Famdl, 1 Camp. 130. 

But in another case it was held that, although a bill made to fictitious 
payees was a mere nullity, yet as against the indorser it did not signify 
what the bill was, it being his business to see what he could make of the 
bill : Ex parte Clarke, 3 Bro. C. C. 238. 

A person discounting a bill payable to a fictitious payee for the benefit 
of the drawers, and with knowledge of the transaction, cannot recover 
against the acceptor : Hunter v. Jtffreyy Peake's Ad. Cas. 146. 

Where a bill was drawn by the defendant and others, on the defend- 
ant alone, in favor of a fictitious person (which was known to all the 

^The reporter's digest of this case states that "It is not ' necespary to the validity of 
deeds or contracts that they can in all caseo operate according to the words in which 
they are expressed ; for where the rules, or the policy, of the law prevenfc» such operation 
the instrument may legally operate in a different manner to give effect to the legal 
interest of the contracting parties." 
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Sec* 5* parties concerned in drawing the bill), and the defendant received the 
^— ^r— — ' value of it from the second indorser : — Held, that a bona fide holder for 
value might recover the amount of it against the acceptor : Tatloch v, 
Harris, 3 T. K. 174. 

In a case in the House of Lords it appeared that A. drew a bill on B. 
payable to a fictitious payee or order, and indorsed it in the name of 
such fictitious payee, which B. accepted. In an action by an innocent 
endorsee for value against B., it was held that in order to draw an infer- 
ence either that B., at the time of his acceptance, knew that the name of 
the payee was fictitious, or that he (B.) had given authority to A. to so 
draw the bill by his having given a general authority to A. to draw bills 
on B., payable to fictitious persons, evidence may be admitted of irregular 
• and suspicious transactions and circumstances relating to other bills drawn 

by A. on B., payable to fictitious payees, and accepted by B. , although none 
' of these transactions have any apparent relation to the bill in question, 
and although none of them prove that B. accepted any of those other bills 
with a knowledge that the payees were fictitious : Gibson v. Hunter , 6 
Bro. P. C. 255. 

The names of real persons as drawer and payee were forged to a bill 
of exchange, which was accepted by V., payable at a bank, and paid by 
the bank : Held, that such forged names were not ' ' the names of fictitious 
or non-existing persons," which would make the bill payable to bearer, 
and that the bank was not entitled to credit for the bill. "Fictitious 
person " means fictitious to the knowledge of the person sought to be 
charged upon a bill : Vagliano v. Bank of England, 22 Q. B. D. 103, and 
23 Q. B. D. 243. 

A bill of exc hange drawn in fictitious names, where there are no such 
persons existing as the bill imports, may be a forgery : Bex v. Wilkes, 2 

East's P. C. 957. 

^ If it be ambiguous whether an instrument is a bill or a note, the person 
who receives it, may treat it as against the drawer or maker, as either : Shut- 
tleworth v. Stephens, 1 Camp. 407 ; s. p. Forbes v. Marshall, 11 Ex. 166. See 
s. 25. Particularly where an instrument which appears on common obser- 
vation to be a bill, may be treated as such, although words are introduced 
into it for the purposes of deception, which might make it a note : Allan 
V. Mawson, 4 Camp. 1 15. As to persons not having capacity to contract, 
see s. 22. 

S^miSTn ^- The drawee must be named or otherwise indicated in 
Imp. Act,8.6. 8- bill with reasonable certainty : 1 

If more than 2. A bill may be addressed to two or more drawees, 
alternative whether they are partners or not ; but an order addressed 

or successive 

drawees. to two draweos in the alternative, or to two or more 
drawees in succession, is not a bill of exchange. 2 

^ A bill of exchange being an open letter of request, should regularly 
be addressed to the drawee by his christian and sur-name ; and also by a 
designation of his place of residence or business. This seems indispens- 
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able to the rights and duties and obligations of all the parties ; for the See 6* 
payee cannot otherwise know upon whom he is to call to accept and pay 
the bill ; nor can any other person know whether it is addressed to him 
or not, and whether he would be justified in accepting and paying the 
bill on account of the drawer : Story on Bills y s. 58. Every man who 
takes a bill of exchange, must know where to call upon the drawee, for he 
undertakes to demand the money of him ; and when the bill is indorsed, 
the indorsee undertakes to demand the money of the drawee : Heylyn v. 
Adamsoriy 2 Burr. 674. See further notes to ss. 54 and 55. 

Illustrations. 

If the drawee's name is not mentioned on the bill by the drawer, but if 
there is a place of payment fixed as " at No. 1 Wilmot street, London," 
■and the person who lives there accepts the bill in such form, by writing 
his name thereon, it will be an adoption of the bill on his part, and he 
will be liable on it as an acceptor : Gray v. Milner, 8 Taunt. 739. See 
Peto V. Reynolds, 9 Ex. 415, and cases there cited. 

A party gave the following instrument : At sight, please pay D. S. M. 
P. or order ,the sum of £200, value received, and place the same as per 
letter of advice to the account of A. B. Across it was written in the 
handwriting of A. R., "Accepted, S. R., Shin Lane, Redminster, Bris- 
tol. " It was held that not having the name of a drawee, it was void as 
a bill of exchange: Peto v. Reynolds', s. c, Reynolds v. Peto, 9 Ex. 
410 ; 18 Jur. 472 ; 11 Ex. 418. 

A biU drawn upon and addressed to the Milford Spinning Company as 
the drawees, was accepted by F. M., one of the partners, " for the Mil- 
ford Spinning Company and self :" Held, that the acceptance did not 
•entitle the drawer to rank on the separate estate of F. M. : Malcolmson y. 
Malcolmson, 1 Ir. L. R. Ch. D. 228; s. p., Re Barnard, 32 Ch. D. 447. 

Where A. made a note, payable to B. or order, and C. wrote his name 
on the back without B. 's first endorsement : Held, that G. could not be 
considered as a new maker, and that the note would not support a recovery 
against him by B. : Steer v. Adams, 6 U. C. O. S. 60. 

A note made by A. , payable to B. or order, and endorsed by C. in 
blank, cannot be declared upon by B. as a note made by C. to him, the 
plaintiff: Wilcocks v. Tinning, 7 IT. C. Q. B. 372. 

An instrument in the form of a note was addressed to a third party, 
who accepted it : Held, to be a note : Edis v. Bury, 6 B. & C. 433. 

A note of a joint stock company was signed O. A. H., per D. S., man- 
•ager. It was intended to be a renewal of a note previously given by the 
company, and that the name of the company was to be inserted over the 
signatures by a stamp held by the manager, but which was not done ; — 
Heid, in appeal, that the instrument had never been perfected, and was 
not therefore a promissory note : Brown v. Howland, 9 Ont. R. 48 ; 15 A* 
R 750. 

^ This clause re-enacts the old rule of law as to alternative or successive 
•drawees. But the next section makes a material alteration in the law 
respecting payees. When in case of need the name of a person to whom 
the holder may resort is inserted in the bill by the drawer, he is more 
properly an original alternative drawee, than an acceptor for honor: 
Byles on Bills, 207n. 
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Sec. 6- Illustrations. 

** Three months after date, we or either of us, promise to pay E. S. R. 
or J. F., his guardian," is not a note : Beed v. Beed, 11 U. C. Q. B. 26. 

A promise to pay a sum certain to A. or to B. and C., is not a note : 
Blanckenhagen v. Blundell, 2 B. &. Aid. 417. 

A promise to pay a sum certain ''Jto A. or B.," is not a note : Osgood 
V. Parsons, 4 Gray (Mass.) 455. 

A promise to pay to one of two persons in the alternative, is not a note: 
Musselman v. Oakes, 19 111. 81. 

A note payable to the " order of J. B. G. for W. M." is a promissory 
note, and negotiable, but the endorser would be bound to see that the 
proceeds were applied for M. : Munro v. Cox, 30 U. C. Q. B. 363. 

A note payable to A., "or to his wife, and to no other person," is the 
same as if payable to A. alone : Moodie v. Bowatt, 14 U. 0. Q. B. 273. 

^a^abirto" '^' Where a bill is not payable to bearer, the payee must 
I^'^f- . „ be named or otherwise indicated therein with reasonable 
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certainty : 



1 



more^thaS ^* "^ ^^'^ ^^^ ^® made payable to two or more payees 

^"®- jointly, or it may be made payable in the alternative to 

one of two, or one or some of several payees. A bill may 

also be made payable to the holder of an otfice for the time 

being : 2 

flJmfoas or ^' Where the payee is a fictitious or non-existing person, 
non-existing, ^{jg j^jy may be treated as payable to bearer. 3 

^ The payee should be particularly described so that he cannot be con- 
founded with another person of the same name. But if the bill get into 
the hands of a wrong payee, unless it be payable to bearer, he can neither 
acquire or convey a title : Byles on Bills, 70. 

Illustrations. 

To constitute a bill, the payee must be a person capable of being ascer- 
tained at the time the instrument is drawn : Yates v. Nash, 8 C. B. N. S. 
581. 

A plaintiff suing upon a note, which purports to be payable to a person 
of a different name, may show by evidence that he was the person intend- 
ed : Willis V. Barrett, 2 Stark. 29. 

A promissory note payable to or order, cannot be recovered^ 

by the person to whom it was given, either as payee or bearer, without 
inserting his name in the blank as payee : Mutual Safety Insurance Com- 
pany V. Porter, 2 All. N. B. 230. See c&ntra : Lowery v. Stewart, 3 Bosw. 
(N.'Y.)505. 
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In an action by indorsee against acceptor of a bill payable to A. or SeC- 7. 
order, he may be relieved of liability by giving evidence that the person 
who indorsed to the plaintiff was not the real payee, though of the same 
name : Mead v. Youngs 4 T. R. 28. 

Where an agent, having money in his hands belonging to his principal, 
bought a bill with it, which he indorsed specially to the latter, who was 
dead at the time of the indorsement, but of which circumstances the agent 
was ignorant : Held, that the property in the bill passed to the adminis- 
trator of the principal ; and, consequently that he might sue on it in his 
own character as such : Murray v. East India Conifxint/, 5 B. & A. 204. 

' This clause makes an alteration in the law as to the classes of persons 
therein described. See note 2 to s. 6. In England a distinction has been 
made l)etween joint stock companies and friendly societies, for the rea- 
son that jurisdiction as to the latter was vested in justices of the peace. 
See By Us on Bills, 55. 

Illustrations. 

A document as follows : ** On demand we jointly and severally promise 
to pay to Messrs. W. P. & M., or to their order, or the major part of 
them, £100," is a note upon which the three payees may maintain an 
action : Watson v. Evanny 32 L. J. Ex. 137. 

" We, or either of us, promise to pay to A. B., treasurer of, &c., or to 
his successor or successors in office, or order, &c.," is a note, the words, 
"or to his successor or successors in office," being void: McOregor\. 
Daly, 5 U. C. C. P. 126. 

An instrument promising to pay a sum certain to J. P., "treasurer of 
the buildmg committee of the congregation of St. John's Church, or his 
successor duly appointed," is a promissory note; the words being descrip- 
tive only, as the payee could have no successor legally speaking as treas- 
urer, the building committee not having any corporate capacity : Patton 
V. Mdville, 21 U. C. Q. B. 263. 

Where a note was made payable to Ihe trustees acting under A.'s will, 
parol evidence was held admissible to show who they were, and what the 
trusts were : Megyinson v. Harper, 4 Tyr. 96. 

An indorsement to pay to the trustees of an insolvent firm, without 
naming them, is sufficiently certain : Auldjoy. McDougall, 3 U. C. 0. S. 
199. 

* * On demand. I promise to pay to the trustees of the Wesleyan Chapel, 
Harrogate, or their treasurer for the time being, £100," is a good note, for 
there is no uncertainty in the payees, as the trustees alone are to be con- 
sidered as payees, and their treasurer as their agent merely to receive 
payment : Holmes v. JoAiquea, L. R. 1 Q. B. 376. 

An instrument made payable " to the estate of A. B., deceased," is not 
a note : Lyon v. Marshall, 11 Barb. (N. Y.) 241. 

" Nine mouths after date I promise to pay to the secretary for the time 
being of the Indian Laudable and Mutual Insurance Society, or order, 
company's rupees twenty thousand." Held, that the instrument was not 
a note, the payee being uncertain at the time of making it : Covne v, 
Stirling, 6 E. & B. 333 ; 2 Jur. N. S. 663. 

A bill payable " to the order of the treasurer for the time being " of a 
benevolent institution, is null and void : Yatea v. Noah, 8 C. B. N. S. 687. 

7 



/ 
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Sec 7. * Formerly it was held that a bill payable to a fictitious person or order 
was completely void, and that the indorsee of such a bill could not recover 
against the acceptor : Bennett v. Famell, 1 Camp. 130. The words in the 
above clause, "the bill may be treated as payable to bearer," mean as 
against those who are to be made liable for the bill : Vagliano v. Bank of 
England, 23 Q. B. D. 261. See further the notes to s. 5. 

Illustrations. 

Where a note is payable to a fictitious payee, and not to his order or 
bearer, a person receiving it from a third party for value, cannot declare 
againsc the maker as on a note payable to bearer : Williams v. Noxon, 10 
U. C. Q. B. 259. 

A. drew a bill on B., a fictitious person, and negotiated it to another. 
The holder may treat it as, a bill or note made by A. , and presentment 
is dispensed with : Smith v. Bellamy ^ 2 Stark. 223. 

If a bill is drawn in favor of a fictitious payee, and that circumstance 
is known as well to the acceptor as the drawer, and the name of such 
payee is indorsed on the bill as indorsing it to the drawer, who indorses 
it to an innocent indorsee for a valuable consideration, the latter may 
recover on it against the acceptor, as on a bill payable to bearer : Gibson 
v. Minet, 1 H. Bl. 569. 

Forged bills of one C, drawn on S., payable to a fictitious person, were 
refused acceptance by him and protested, and S. requested T. to accept 
them for honor, and he, assuming them to be genuine, accepted them : 
Held, that T. was liable ; and sem^bley that the payee being a fictitious or 
non-existing person, the bill was to be treated as payable to bearer : 
Phillips V. im Thurn, L. R. 1 C. P. 463. 

A distinction is to be drawn between the forged signature of a real 
person, and the signature of a fictitious or non-existing person. Ficti- 
tiousness or non-existence does not depend merely upon the selection of a 
fictitious or non-existing name. The test is the intention of the acceptor. 
If no one is known to exist, to the knowledge of the acceptor, answering 
the name and description used, the payee is non-existing ; or if a name 
and description is adopted which happens to be of an existing person, but if 
the acceptor does not intend to accept the actual order of the named payee, 
and knows that he is in that sense fictitious, the bill is treated as payable 
to bearer : Vagliano v. Bank of England, 22 Q. B. D. 103 ; 23 Q. B. D. 243. 

Down to the passing of the recent statutes, the exception that bills 
drawn to the order of a fictitious ofnon-existing payee mi^ht be treated 
as payable to bearer, was based uniformally on the law of estoppel, and 
applied only against the parties who, at the time they became liable on 
the bill, were cognizant of the fictitious character, or of the non-existence, 
of the supposed payee : Per Bowen, L. J., Ibid 23 Q. B. D. 260. 

Where a note is made payable to a firm, which does not exist, the person 
to whom such note is given, may assume such firm's name, and so indorse 
the note, and it will be a good indorsement in the hands of a bona fide 
holder : Blodgett v. Jackson, 40 N. H. 21. 

A note drawn payable to ship Fortune or bearer, is a note payable to 
bearer : Grant v. Vaughan, 3 Burr. 1516. 

Where to the knowledge of all parties, a bill was drawn and indorsed 
in the name of a dead man, and so accepted by the payee ; — Held, that 
the executor of the dead man could recover against the acceptor : Ashpital 
V. Bryan, 2 L. T. N. S. 716. 
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8. When a bill contains words prohibiting transfer, or Sec 8.^ 
indicating an intention that it should not be transferable, ?®°-*~?: 

" ^ , ' ferable bills 

it is valid as between the parties thereto, but it is not y»"<*- , „ 

■^ ' Imp.Act,8.8. 

negotiable : i 

2. A negotiable bill may be payable either to order or to Negotiaw« 

bill. 

bearer : 2 

3. A bill is payable to bearer which is expressed to be so Bin payable 

, . ^ bearer. 

payable, or on which the only or last indorsement is an 
indorsement in blank : 3 

4. A bill is payable to order which is expressed to be so bui pay«bi© 
payable, or which is expressed to be payable to a particular lar person, 
person, and does not contain words prohibiting transfer or 

transfer a.bl«. 



indicating an intention that it should not be transferable : 4 ^*»«° 



5. Where a bill, either originally or by indorsement, is biu payable 
•expressed to be payable to the order of a specified person, *^°' *'" 
And not to him or his order, it is nevertheless payable to option of 

payee. 

him or his order, at his option. 

^ It was formerly a matter of doubt whether, by our law, it was not 
-essential to the character of a bill of exchange that it should be negotiable, 
ior otherwise it was thought that it might be deemed to have no greater 
effect than being evidence of a contract. It was formerly held that a bill 
payable to A. or bearer, was not negotiable. It is essential, however, to 
the negotiability of a bill between all persons except the Queen or Govern- 
ment, that it should be payable to order or bearer, or that some other 
equivalent words should be used, authorizing the payee to assign or 
transfer to third persons : Story on Bills, s. 60. There must be an inten- 
tion apparent on the face of the bill or in the indorsement, that it is not 
negotiable. The drawing or indorsing it payable to a particular person 
49imply, will not make it non-negotiable. See subs. 4, and s. 35. 

Illustrations. 

A note payable to A., without the words or bearer, or order, is 
valid : SmUh v. Kendall, 6 T. R. 123. 

A note payable to the "treasurer of the corporation of Toronto town- 
ship," without words making it negotiable, cannot be sued upon by the 
township corporation : Township ofToroTUov. McBride, 29 U. C. Q. B. 13. 

A director of a company, jointly and severally with three others, made 
■a promissory note payable to said company, and not negotiable, with the 
intent that it should be used by the compan}^ upon the credit of the 
makers, for the purposes of the company, and the company indemnified 
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Sec. 8. the makers against liability thereon ; the plaintiffs discounted the not& 
for the company, and paid the proceeds to the company, and the money 
was applied to the purposes of the company, and that after default in 
payment the director gave security to the plaintiffs against his liability 
upon the note :^Held, that the plaintiffs were entitled to recover against- 
the defendant the amount of the note, though not a negotiable instru- 
ment : Bank of Bamilton v. Harvey, 9 Ont. R. 655 ; 16 S. C. R. 714. 

An indorser of a non-negotiable note, or if negotiable, not indorsed by^ 
the payee, cannot be sued on such note : West v. Bowiiy 3 U. C. Q. B. 290^ 

* A bill or note is a chose in action, and the title to it may be trans- 
ferred by a separate writing, or by a voluntary deed constituting a^ 
declaration of trust, or by a written contract of sale : Chalmers on BiUs, 
118. • Formerly it was the policy of the common law not to recognize the 
assignment of choses in action, for the reasons given by Lord Coke : " And 
first was observed the great wisdom and policy of the sages and founders- 
of our law who have provided that no possibility, right, title or thing in 
action, shall be granted or assigned to strangers, for that would be the 
occasion of multiplying of contentions and suits of great oppressions of 
the people :" Lampert's Case, 10 Co. K. 48. But when the necessity of 
facilitating the operations.of trade and commerce'led to the recognition 
and ultimate reception of the lex mercatoria^ the rigor of the common 
law had to be modified in regard to the assignment of bills of exchange. 
Legislative recognition was given to such assignments of bills by 3 & 4 
Anne, c. 9, which provided that promissory notes should be assignable or 
indorsable over **■ in the same manner as inland bills of exchange are, or 
may be, according to the custom of merchants. " Choses in action, previously 
assignable in equity, were first made assignable at law in Ontario in 1872 
by the Act 36 Vic. c. 12, now R. S. O. 1887, c. 22, s. 6. There are some 
decisions holding that bank deposit receipts are not negotiable ; but those 
payable to order have been held negotiable. 

Illustrations. 

A deposit receipt acknowledging the receipt of a sum certain by a bank 
to be accounted for to the party depositing the money, is not a negotiable 
instrument in equity any more than at law, so as to entitle the transferee 
to demand payment of the money from the bank : JUavder v. BoyaC 
Canadian Bank, 20 U. C. C. R 125 and 21 U. C. C. P. 492 ; s. p.. Bank 
oj Montreal v. Little, 17 Grant 313; Lee v. Bank of British North Am erica ^ 
30 U. C. C. P. 255 ; Moore Ulster Banking Co., 1. R. 11 C. L. 512 ; Voyer 
V. Richer, 13 L. C. J. 613 , but see the latter case in L. R. 5 P. C. 461. 

A bank deposit receipt payable to C or order, with interest, but with 
the following condition : "No interest will be allowed unless the money 
remains with this bank six months ; this receipt to be given up to the 
bank when payment of either principal or interest is required," is negoti- 
able, ano the holder is entitled to recover on it as a promissory note : 
Re Central Bank, Morton's <fc Block's Ca^es, 17 Ont. R. 674. But see the 
prior cases above referred to. 

A writing, purporting to be a bank certificate that B. had deposited a- 
aum of money in the C. Bank, dated C. Bank, July 6th, 1889, and payable 
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on the Ist December then next, to the order of B. and on the retnm of Sec 8. 
the certificate, and signed " W., P;*esident," is negotiable and a bill of ' — v— ^ 
exchange : KUgour v. Btdldey^ 14 Conn. 362. 

' " Bearer " is a dencriptio personce, and a person holding a bill so pay- 
able, may take by that description as well as by any other. The contract 
is to pay to the bearer or the person to whom he shall deliver the bill : 
ihurU V. Vatughan, 3 Burr. 1527. A transfer by mere delivery, without 
indorsement, of a bill or note, made or payable to bearer, does not 
render the transferor liable on the instrument to the transferee. The 
sending to market of a bill or note payable to bearer without, indorsing 
it, is prima facie a sale of the bill or note, and there is no implied guarantee 
of the solvency of the maker or any other party : Byles on Bills, 122. 
See as to warranty in such case, s. 58. Although a note is not in form 
negotiable, the payee may make it so by indorsing it payable to order, 
after which it becomes, as between him and the holder, an inland bill of 
-exchange, which an indorsee takes subject to the same rules which govern 
instruments negotiable in the inception : Brenzer v. Wightman, 7 Watts 
AS. (Pa.) 264. 

* This sub-section alters the former law, under which it was held that a 
bill not drawn payable to order, was not negotiable : Plindey v. Westleyy 

"2 Bing. N. C. 249 ; although the rule was held to be otherwise in regard 
to indorsements without the words "or order:" More v. Manning, 
Comyns 311 ; and evidence of a contrary mercantile usage was held to be 
inadmissible : Eldie v. EaM India Company, 2 Burr. 1216. This clause 

^oes not apply to bills or notes dated prior to the first day of September, 
1890. 

9. The sum payable by a bill is a sum certain within the summustbe 
meaning of this Act, although it is required to be paid — imp.Acts.Q. 

Ind. Acts. 5. 

(a) With interest ; interest. 

(6) By stated instalments ; i - instaimenta 

(c) By stated instalments, with a provision that upon 
•default in payment of any instalment the whole shall 
become due ; 2 

(d) According to an indicated rate of exchange, or accord- |**® ®* 
ing to a rate of exchange to be ascertained as directed by 

the bill : 3 

2. Where the sum payable is expressed in words and ^J^'^Pq^J^ 
also in figures, and there is a discrepancy between the two, $,'J^*"^ 
the sum denoted by the words is the amount payable: ^ iud.Act8.i& 
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Sec 9. 3. Where a bill is expressed to be payable with interest^ 
Time when uiiless the instrument otherwise provides, interest runs^ 

inte»HSt , ... 

payabicL from the date of the bill, and if the bill is undated, from 
the issue thereof. ^ 



}> 



^ By s. 3, a bill must be an order to pay '^ a sum certain in money. 
See note 8 to that section, p. 38 ante. On a note payable by instal- 
ments, an action of debt will not lie until the last day of payment be past; 
because the different instalments are considered to constitute but one debt, 
and for one debt the plaintiff can bring but one action of debt, and cannot- 
split his demand, and vex the debtor with a multitude of suits : Byles on 
Bills 333. 

Illustrations. 

"For value received, I promise to pay James McQueen and Jacob- 
McQueen, or their order, the sum of £102.15, cy., to be paid in yearly 
proportions :" — Held, that the effect of this was to give two years for 
payment ; and that no parol evidence could be admitted to prove that it 
was payable in four years, or until after the death of the plaintiffs'" 
father : McQueen v. McQueen 9 U. C. Q. B. 636. 

A bill of exchange was drawn, payable in three instalments. When 
the first instalment became due, the holder presented it at the bank 
where it was payable ; the cashier paid the first instalment and returned 
the bill to the holder with the following indorsement: "Paid on the 
within $741.00, August 12, 1861;" — Held, an acceptance for the remaining 
instalments : Berton v. Central Bank, 6 All. N.B. 493. 

A note payable by instalments is assignable under the statute of Anne,, 
and three days grace are allowed on each iostalment : Oridge v. Sherbone, 
11 M. & W. 374; 7Jur. 402. 

**I agree to pay A. B., or order, £695, at four instalments, viz., 
the first on, &c., being £200 ; the second on, &c., being £150; the third 
on, &c., being £150; the fourth on, &c., being £100; the remainder, £95 
to go as a set-off for an order of B. to G. and the remainder of his debt 
from D. to him," is an agreement and not a note : Davies v. Wilki7i8ony 
10 A. & E. 98 ; 3 Jur. 405. 

A premium note was given in these words: **I promise to pay said 
company the sum of $21 in such portions and at such time or times as the 
directors of said company may, agreeably to their Act of incorporation, 
require ;" — Held, a promissory note, and that the whole amount thereof 
was absolutely due : Washington Mutual Ins. Co. v. Miller , 26 Vt. 77. 

In Quebec an action lies on a note payable by instalments as soon as the 
first day of payment is passed ; but it lies only for the amount of the first 
instalment, each of them being considered as a separate debt : Glarihtte 
V. MorriSf 2 Rev. Leg. 30. 

* It is conceived that presentment and notice of dishonor are required 
when each instalment falls due, but that laches as to one instalment in 
ordinary cases only discharges an indorser as to that one ; and that, a 
note payable by instalments, cannot be indorsed over for less than the 
entire sum due upon it : Byles on Bills, 6. 
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Illustrations. Sec 9. 

Where a bill or note is subject to a condition, that, on default in pay- 
ment of the first instalment, the whole shall become payable, and default 
is made, an indorser is liable for the whole amount : Carlon v. Kennedy, 
12 M. & W. 139. 

A non-transferable note, payable in two instalments, or, on default 
in the former, at once, is v^alid, and the maker has three days grace : 
MiUer v Biddle, 14 Jur. N. S. 980 ; 13 L. T. N. S. 34. 

A promissory note made on the 25th April, 1872, to pay £170 with 
interest at five per cent, as follows : The first payment to wit, £40 or more, 
to be made on the 1st February, 1873, and £5 on the first day of each montli 
following, until the note and interest should be fully satisfied ; and upon 
default in payment of any of the instalments, the full amount then 
remaining due is to be forthwith payable, is a valid note : Cooke v. Horn, 
29 L. T. Rep. 369. 

' The just and true exchange for moneys that is at this day used both 
in England and other countries, by bills, is par pro pari, or value for 
value, so that the English exchange being (rrounded on the weight and 
fineness of our own money, and the weight and fineness of those of each 
other country, according to their several standards, proportionable in their 
valuation, which being truly and justly made, ascertains and reduces the 
price of exchange to a sum certain for the exchange of moneys to any 
nation or country whatsoever: Beawes, Lex Mercatoria, 661. See as to 
exchange as damages, s. 57, and as to how the rate of exchange is to be 
calculated, s. 71. 

Illustrations. 

The current rate of exchange must be proved by extrinsic evidence ; 
therefore a promise to pay a sum certain with the current rate of ex- 
change added, is not a negotiable note, but a special promise, and requires 
proof of a consideration : Lowe v. Blisse, 24, 111. , 168. 

Action on a sterling bill drawn by plaintiffs in London upon defendants 
in Upper Canada, accepted by defendants in London (one of them being 
at the time in London), and payable in London : Held, that the plain titfs 
were entitled to recover the current rate of exchange: Grea^orex v. iScore, 
6 U. C. L. J. 212. 

It is not necessary in an action on a note, due and payable in the United 
States, to prove the value of dollars and cents in the States, as Canada 
has a corresponding currency, and there being no par value for the Ameri- 
can currency fixed by law : Griffin v. Judson, 12 U. C. C. P. 430. 

* The figures at the top of the bill do only, as it were, serve as the con- 
tents of the bill, and a hreviat thereof ; but the words at length are in 
the body of the bill, and are the chief and principal substance thereof, 
whereto special regard ought to be had : Marius on Bills (1655), 34. 

Illustrations. 

A bill was drawn in words, * * Pay to the order of C. two hundred 
pounds," and in the margin were the figures £245 : Held, a bill for £200 
only : Saunderson v. Piper, 5 Bing. N. C. 561. 
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Sec. 10. * A. signed a blank acceptance in which the amount in words was left 
^ r ' blank, but in the margin were the figures £14. 0. 6. The drawer filled up 
the blank with one hundred and sixty-four pounds, and fraud dlently altered 
the figures to £164. 0. 6. : Held, that no alteration of the marginal fig- 
ures could vitiate the bill in the hands of a holder for value who is unaware 
of the alteration : Garrard v. Leiois, 3 Q. B. D. 30. 

The figures in the margin of a bill of exchange are merely an index for 
convenience of reference, and form no part of the bill ; and an alteration 
in them, without the consent of the drawer, making them conform with the 
body of the instrument, does not vitiate the bill : Smith v. Smithy 1 R. I. 398. 

Where the marginal fibres differ from the amount in the words in the 
bill, evidence is inadmissible to show that the marginal figures express the 
true value : Saunderson v. Piper, 5 Bing. N. C. 425. 

A bill " Pay to my order twenty-five, seventeen shillings and three 
pence," is a bill for twenty-five pounds seventeen shillings and three 
pence : Phipps v. Tanner , 5 C. & P. 488 ; s. p. Booth v. Wallace , 2 Root 
(Conn.) 247. 

Where a note was expressed to pay * * one hundred and ninety-one fifty 
cents ;" — Held, to be a note for one hundred and ninety -one dollars and 
fifty cents : Beardsley v. Hill, 61 111. 354. 

* " Issue " of a bill is defined by s. 2 ; see note 2, p. 30. 

Illustrations. 

Interest made payable by a note is part of th» debt, and not merely 
damages for detaining it : Grouse v. Park, 3 U. C. Q. B. 458. 

Interest is recoverable on a note at the rate specified in it till pay- 
ment : Howland v. Jennings, 11 U. C. C. P. 272. 

The agreement between the parties fixes the rate of interest recoverable 
as damages, however exorbitant it may be : Young v. Fluke, 15 U. C. C. 
P. 360. 

The holder sued the maker and indorser of two notes, adding a 
count for interest ; and at the trial, offered in evidence two written 
undertakings, one signed by the maker and the other by the indorser, to 
allow him interest at the rate of thirty per cent. , until payment, in con- 
sideration of an extension of time. The learned judge rejected the evid- 
ence, and after judgment had been entered up with interest at six per cent. , 
and satisfied, the holder sued the maker on his undertaking to recover 
twenty-four per cent. , the balance of interest agreed to be paid by it : — 
Held, that the former judgment was a bar to any further claim for 
interest upon the same notes : McKay v. Fee, 20 U. C. Q. B. 268. 

ondemanJr tO. A bill is payable on demand— 

or presenta* 

im" 10 (^^ Which is expressed to be payable on demand, or 

iZ ACM.19 o^ presentation ; l or- 

No ume. ^ j^ Jq which no time for payment is expressed : 

Acceptance 2. Where a bill is accepted or indorsed when it is over- 
overdue. j^^^ j^ shall, as regards the acceptor who so accepts, or any 

indorser who so indorses it, be deemed a bill payable on 

demand. 2 
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* The words "at sight," in the English Act, are omitted in this Act. See 10- 
But a * * bill payable on presentation" would include a * * bill pa^^able on 
sight. " This definition, when compared with s. 14, shows that such bills 
as the above arejMfe entitled to "days of grace." 



^ This applies to all kinds of bills which become overdue. As regards bills 
payable on demand, see, s. 36 (3), as to overdue bills ; s. 45 (2), as to pre- 
sentment for payment ; s. 72 as to cheques ; and s. 85 as to promissory 
notes. 

Illustrations. 

A promissory note payable on demand, is due from the HI ay of its date, 
^nd the statute of limitations runs against it from that date : LaRocque 
V. Andrea, 2 L. C. R. 335. 

A bill payable at sight is not to be considered a bill payable on 
demand : Anson v. TlwmaSy Bayl. Bills, 79 ; s. c. nom., Jan^on v. Thomas, 
S Dougl. 421. See also Dixon v. Nuttall, 1. 0. M. & R. 307. 

A note payable to bearer generally, is payable on demand : Whitlock v. 
Underwood, 2 B. & C. 157. 

A note payable only to A., generally, is not one payable to bearer on 
•demand : Cheetkam v. Butler, 5 B. & Ad. 837. 

11. A bill is payable at a determinable future time, Bin payable 

/ "^ , at a future 

within the meaninor of this Act, which is expressed to be «me. 

^ ' ^ Imp. Act 8. 11 



payable — 

(a) At a fixed period after date or sight ; 1 Fixed period 

(b) On or at a fixed period after the occurrence of a After event 
specified event which is certain to happen, though the time imi.Act.P.s. 
of happening is uncertain : 2 

2. An instrument expressed to be payable on a contin- or contin- 

. Sfent event. 

gency is not a bill, and the happening of the event does 
not cure the defect. 3 

^ Where the words in an instrument refer to what must necessarily 
happen, it is no contingency : Boraston^s Case, 3 Co. R. 19. 

Illustrations. 

A note in this form : "I promise for myself and my executors to pay A. 
<or her executors), one year after my death, £300," is valid : Ilaffey v. 
<heemoeU, 10 A. & E, 222. 

A note to pay A. or order, six weeks after the death of the maker's 
father, is a note, for though the contingency is uncertain as to time, 
as in the case of bills payable at so many days after sight, there 
is no contingency whereby it may never become payable : Colehan v. 
-Cooifee, 2 Str. 1202 ; Willes 393. 

8 
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SdC 11. An instrument whereby the defendant promised to pay A. or order^ 
a sum certain by instalments ; but it was declared "that it was thereby 
considered and fully intended by the receiver, as well as the giver 
of this note of hand, that all installed payments thereupon what- 
soever, from and immediately after the decease of the receiver, 
should cease and become null and void to all intents and purposes 
against the executors," is not a note, being payable only on a conting- 
ency : Worley v. Harrison, 3 A. & E. 669. 

* Illustrations. 

A note given to an infant, payable when he comes of age, and specify- 
ing the particular day, is good : Ooas v. Nelson, 1 Burr. 226. 

** Seventeen months after date I promise to pay J. H. or order, £50 
without interest ; or three years and five months after date with two 
years interest, for value received," is a valid note, being payable cer- 
tainly at the latest day : Hogg v. Marsh, 5 U. C. Q. B. 319. 

• A note payable " twenty afterdate," is not void for uncertainty,, 

nor is it a note payable on demand ; it is payable some time after date, 
and the jury will be judges of the time of payment intended : Connor v^ 
Eouth, 7 How. (Miss.) 176. 

A note payable "six after date," is not void. The ambiguity 

being patent is not explainable by parol evidence, but may be construed a& 
a note payable six months after date : Nichols v. Frothingham, 45 Me. 
220. 

A promise given to pay a sum certain, for the purchase of fir, but- 
with a condition that it should be void if any dispute should arise respect- 
ing the fir, is not a note : Hartley v. Wilkinson, 4 M. & S. 25. 

* Illustrations. 

A promise to pay sixty guineas two months after the promisor should 
marry Elizabeth Pretty, is not a note secundum consuetudinem mercatorum r 
Pearson v. Garrett, 4 Mod. 242,* s. p., Beardsley v. Baldwin, 2 Stra. 
1151. 

A bill or note payable on a contingency is absolutely void : Palmer v^ 
Pratt, 2 Bing. 185 ; s.p. Carlos v. Fancourt, 5 T. R. 432. 

The contingency in order to vitiate a bill or nofjie as such, must be 
apparent on the face of the instrument : Richards v. Richards, 2 B. & 
Ad. 447. 

The happening of the contingency on which the payment of the instru- 
ment is dependent, as out of the produce of the sale of an hotel, will not 
cure the defect : Hill v. Halford, 2 B. & P. 413. 

"Twelvemonths afterdate I promise to pay A. and B. £500, to be 
held by them as collateral security for any moneys now owing to them 
by C. which they may be unable to recover on realizing the securities 
they now hold, and others which may be placed in their hands by him,'^ 
is payable on a contingency: Robins v. May, 11 A. & E. 213;' 3 Jur. 
1188. 

*'The report of the cane (1693) states that "Dr. Witherly's son broufi^ht the like action 
upon a note, and he was a gentleman, and no trading merchant, but travelling into France^ 
and had judgment, which was afterwards affirmed in the Exchequer Chamber." 
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1 2. Where a bill expressed fco be paj^able at a fixed Sec 12. 
period after date is issued undated, or where the acceptance Hower m»y 

•^ *■ insert omit- 

oi a bill payable at a fixed period after sight is undated, T®*^Jctgi2 
any holder may insert therein the true date of issue or 
acceptance, and the bill shall be payable accordingly ; 1 

Provided that (a) where the holder in good faith and by wrong date 

"^ not to avoid 

mistake inserts a wrong date, and (6) in every case where wii. 
a wrong date is inserted, if the bill subsequently comes into 
the hands of a holder in due course, 2 the bill shall not be 
voided thereby, but shall operate and be payable as if the 
date so inserted had been the true date. 

^ Bate of ** issue " is defined by s. 2, p. 30, and s. 21, p. 80. 

Illustrations. 

A cheque without a date was given to the holder with an instruction 
to fill in the date when there were funds to meet it : Held, that after 
retaining it six years, the holder could not fill in the date, nor present It 
for payment : RtBethell; 34 Ch. D. 561. 

A note takes effect by delivery, and from the time of its delivery ; but 
a delivery and at the time of the date, will be presumed : Woodford v. 
Dortvin, 3 Vt. 82. 

A Nova Scotian, resident in France, gave M. an accommodation note 
dated Halifax 6th, 1875, and mailed it to him on the 11th June. The 
6th June being Sunday, M. altered the 6 to 8, and inserted " June," 
which had been omitted ; — Held, that as the alteration was made to 
correct a manifest mistake on the part of the maker, the note was good : 
Merchants Bank v. Stirling, 1 Kuss. & Gel. 439. 

A joint note made by two personi^ appeared on its face to have been 
altered in the date. The note was delivered to the plaintiff by an agent 
of one the makers (defendants) in its altered state ; the other defendant 
was called as a witness, and stated that he could not write, or read writing 
beyond his own name, and could not say that the note had been altered 
since he signed it ; — Held, that the jury might infer that the alteration 
was made before the note was signed : Street v. Walsh, 5 All. N. B. 343. 

' "Holder" is defined by s. 2; see note 9, p. 29, ante, "Holder in 
due course " is the expression used in this Act, and is apparently substi- 
tuted for " bona fide holder for value" formerly used. See the definition 
given in s. 29 post. 

IS. Where a bill or an acceptance, or any indorsement Date is 
on a bill, is dated, the date shall, unless the contrary is evidence. 

* Imp..\ct,s.l3. 

proved, be deemed to be the true date of the drawing, 
acceptance, or indorsement, as the case may be : l s- us (6). 
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Sec 13. 2. A bill is not invalid by reason only that it is ante- 
certaiu dated or postdated, or that it bears date on a Sunday 2 

-datiDgs iiol ... 

to invalidate, or other non-jurfdical day. 

^ The prima facie case made by the production of the bill, showing its 
date, is rebuttable. 

Illustrations. 

A note dated 20th September, 1847, payable four months after date, 
was accepted by the defendant. At the trial the date of acceptance was 
not proved, but it was proved that the defendant became of age 
on the 24th December, 1847 : Held, that there was no evidence of his 
being an infant at the time of his accepting the bill : Harrison v. Clifton, 
17 L. J. Ex. 233 ; but see Roberts v. Bethell, 12 C. B. 778. 

A bill of exchange must, in the absence of evidence, to raise a pre- 
sumption to the contrary, be taken to have been drawn on the day on 
which it bears date: Anderson v. Weston, 8 Scott 683. 

* "The reason of Sunday not being a day of business, is the decent 
observance of the Sabbath :" Per Eyre, C. J., in Mesure v. Britten, 2 H. 
BL 617. 

Illustrations. 

Under the Lord's Day Act, 8 Vict. c. 45, s. 2, a note made on Sunday 
in payment of goods sold on that day, is void, as between the original 
parties, but not as against an indorsee for value and without notice : 
Houliston V. Parsons, 9 U. C. Q. B. 681 ; Crombie v. Overholtzer, 11 U.C. 
Q. B- 55. 

An indorsee may recover against the acceptor of a bill dated on Sunday, 
when there is no evidence that the bill was accepted on that day : Begbie 
v. Levy, 1 0. & J. 180. 

A promissory note, payable to order, may be validly made in Quebec on 
the Lord's Day, commonly called Sunday : Kearney v. Kinch, 7 L. C. J. 31. 

A promissory note was executed on Sunday, but was not delivered to 
the payee until the following Wednesday : Held, that it took effect at 
the time of delivery, and was valid : Fritsch v. Heislen, 40 Mo. 555. 

An indorsee of a bill indorsed by a payee, who died before the day 
which it bore date, may give evidence that the bill was post-dated, and 
may make title through such indorsement : Pasmore v. North, 13 East 517. 

A post-dated cheque given and received, with the intention that it 
should be held over and not presented for payment until the day on 
which it was dated, is a bill of exchange, and therefore, in the absence of 
express authority, one partner of a firm of solicitors cannot bind his co- 
partners by drawing a post-dated cheque, as a bill, in the name of the 
firm : Forster v. Machreth, L. R. 2 Ex. 163 ; 16 L. T. N. S. 23. 

•^Sme**"°" ' ^' ^^®^® ^ ^^^ ^s ^^t payable on demand, the day on 
imp.Act,s.i4 which it falls due is determined as follows : — 

Ind.Act,8.22. 

(a) Three days, called days of grace, are, in every case, 
grace whcre the bill itself does not otherwise provide, added to 

allowed. * 
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the time of payment as fixed by the bill, and the bill is due Sec 14. 
and payable on the last day of grace : l Provided that — 

(1) Whenever the last day of grace falls on a legal holi- i^t^ayof 
day or non-juridical day in the Province where any such i2^'*!^^t s 25^ 
bill is payable, then the day next following, not being a 
legal holiday or non-juridicial day in such Province, shall 
be the last ^ay of grace : 2 . 

2. In all matters relating to bills of exchange the follow- what are 

. legal 

ing and no other shall be observed as legal holidays or holidays, 
non-juridicial days, that is to say : 

(a) In all the Provinces of Canada, except the Province in aii Pro- 
of Quebec, — Sundays ; New Year s Day ; Good Friday ; Quebec 
Easter Monday ; Christmas Day ; The birthday (or the 

day fixed by proclamation for the celebration of the birth- 
cay) of the reigning Sovereign ; and if such birthday is a 
Sunday, then the following day ; 

The first day of. July (Dominion Day,) and if that day 
is a Sunday, then the second day of July as the same 
holiday ; 

Any day appointed by proclamation for a public holiday, 
or for a general fast, or a general thanksgiving throughout 
Canada ; and the day next following New Year's Day and 
Christmas Day, when those days respectively fall on 
Sunday ; \ 

(b) And in the Province of Quebec the said days, and i»» Quebec, 
also — The Epiphany ; The Annunciation ; The Ascension ; 
Corpus Christi ; St. Peter and St. Pauls Day ; All Saints* 

Day ; Conception Day ; 

(c) And also, in any one of the Provinces of Canada, spedai hoii- 

^ ^ ' *' ^ days in a 

any day appointed by proclamation of the Lieutenant Province. 
Governor of such Province for a public holiday, or for a 
fast or thanksgiving within the same, or being a non- 
juridical day by virtue of a statute of such Province : 3 
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Sec 14. 3. Where a bill is payable at sight, or at a fixed period 
when^time^ after date, after sight, or after the happening of a specified 
^"riSs^ event, the time of payment is determined by excluding the 
ind.Act,8.24. (j^y f rom which the time is to begin to run and by includ- 
ing the day of payment : 4 

b^fnsti^un 4. Where a bill is payable at sight or a fixed period after 
Sd!Alft,8!23.' sight, the time begins to run from the date of the accept- 
ance if the bill is accepted, and from the date of noting or 
protest if the bill is noted or protested for non-acceptance, 
or for non-delivery : ^ 

Month. 5. The term "Month" in a bill means the calendar 

month : 6 

ft 

How months 6. Everv bill which is made payable at a month or 

in bills are ^ *' 

computed, mouths after date becomes due on the same numbered day 
of the month in which it is made payable as the day on 
which it is dated — unless, there is no such day in the month 
in which it is made payable, in which case it becomes due 
on the last day of that month — with the addition, in all 
cases, of the days of grace. 7 

^ These days of grace, which take their name from being days of indul- 
gence, seem to have had their origin at a very early period in the history 
of negotiable paper. They were probably introduced by the usage of 
merchants in the first place to enable the acceptor the more easily to 
make payments of his acceptances, as they became due, which as the 
payments were all to be made in gold and silver, might sometimes from 
the occasional scarcity of the precious metals, become a matter of no smaU 
difficulty and embarrassment ; and in the next place to point out to the 
holder what time he might reasonably grant to the acceptor for such pay- 
ment, without being guilty of laches, or endangering his right of re- 
course, upon the ultimate non-payment of the biU by the acceptor, 
against the other parties thereto. The usage was at first discretionary 
and voluntary on the part of the holder, and gradually from its general 
convenience and utility, it ripened into a positive right : Story on Bills, 
s. 333. The number of days of grace varies in different countries from 
3 to 15 days. In some countries, especially where the French code 
prevails, no days of grace are allowed. Days of grace were allowed on 
promlslbry notes by 3 & 4 Anne, c. 9, as notes were then put on the same 
footing in all respects as biUs of exchange : Brown v. Haraden, 4 T. R. 
151. The general rule of law is that ** days " mean consecutive days^ 
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except where Sunday is the first or the last day. fiat in commercial Sec. 14. 
cases it is sometimes otherwise, becanse mercantile contracts are to be 
construed with reference to commercial usage : Brown v. Johnson^ 10 M. 
<& W. 331. Days of grace are not allowed to bills payable " on demand," 
or "on presentation," ««iiA^i4«i9kt." See further, note 1 to s. 10. 



Illustsations. 

By usage in Canada, all bills of exchange are allowed three days of 
srace after becoming due, and in order to hold the indorsers liable, 
demand of payment ought to be made on the third day of grace, with 
protest and notification if not paid : and these formalities are to be 
observed even where the bill is made payable at the residence of the 
holder himself : Knapp v. Batik of Montreal, 1 L. C. R. 253. 

The maker of a note payable by instalments is entitled to the days of 
^ace upon the falling due of such instalment : Oridgt v. SJierbome, 11 

M. & W. 374. 

' This clause is taken from C. S. 0. c. 123, s. 2. Where the last day 
for doing an act falls on a day upon which the public offices are closed, by 
reason of its being a holiday there, then such day is not to be reckoned : 
WUkinson v. BriUon, 1 M. & Gr. 557. See also s. 91. 

3 This is a re-enactment of C. S. C. c. 123, s. 3. Sunday, Christmas 
Day, Good Friday, a public thanksgiving or fast day, or any festival, on 
which a man is forbidden by his religion to transact any secular afifairs 
<for the law-merchant respects the religion of dififerent people), is not to 
be reckoned in computing the time when notice of dishonor should be 
^ven. If a man receive a letter containing notice of dishonor, on such a 
day, he is not bound to open it, and will be considered as having received 
notice on the next day : Byles on Bills, 224. The dates when the special 
festivals occur in the year, may be ascertained from an almanac. ^* All 
the Court agreed that the almanac is pi^t of the law of England, of which 
the Court must take judicial notice :" Begina v. Dyer, 6 Mod. 41. *^ But 
the almanac to go by, is that annexed to the Common Prayer Book : '* 
Brough v. Perkins, 6 Mod. 81, s. p. TtUton v. Darke, 6 Jur. N. S. 983. 

* The general rule for the computation of time fixed by statute is, 
unless there is something in the statute to the contrary, to^ hold the first 
day excluded and the last day included : Bex v. Justices oj Cumberland, 
4 N. & M. 378. Where goods were sold to be paid for * * in two months' 
time," it was held that the last day was included, and the first day, the 
day of sale, was excluded : Webb v. Fairmaner, 3 M. & W. 473. The 
rule for determining whether, in computing time from an act or event, 
the day is to be included or excluded, has been thus stated : Where the 
act done, from which the computation is made, is one to which the party 
against whom the time runs is privy, the day of the act done may reason- 
ably be included ; but where it is one to which he is a stranger, it ought 
to be excluded : Lester v. Garland, 15 Yes. 248. '* Our law rejects 
fractions of a day more generally than the civil law does. The effect is 
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S6C. 14. to render the day a sort of indivisible point, so that any act done in the 
* compass of it is no more referrable to any one, than to any other, portion 

of it ; but the act and the day are co-extensive ; and therefore the act 
cannot properly be said to be passed until the day is passed : Per Sir W. 
Grant, M. R., Ihid 15 Ves. 257. Where it is necessary to show the time 
at which two events took place on the same day, the Court may enter 
into the question of the fraction of a day, as the particular hour at which 
a person died : Clinch v. Smithy 8 D. P. C. 337. Where the computation 
of time is from an act done, the day on which the act is done is to be 
included in the reckoning : Castle v. Burdett, 3 T. R. 623. See also s. 91. 

• The noting a bill for protest, and the extending of the protest need 
not be done on the same day, but both acts must bear the same date. 
S. 61 sub-s. 4 provides ** Subject to the provisions of this Act when a bill 
is protested, the protest must be made or noted on the day of its dishonor. 
When a bill has been duly noted, the protest may be subsequently 
extended as of the date of the noting." See the notes to s. 51. 

• Before the Interpretation Act, when the word "month" was used in a 
statute, without the addition of the word * * calendar, " or any other words 
to show that the legislature intended " calendar," it was understood to. 
mean a lunar month : Lacon v. Hooper y 6 T. R. 224. But in the case of 
bills and notes, and other mercantile contracts, the rule was otherwise, and 
by custom of trade, when the bill is made payable at a month or months 
after date, the computation must in all cases be by calendar, and not by 
lunar, months : Chitty on BUls, 406. 

' This re-enacts s. 1 of R. S. C. c 123. As all the months of the year 
have not an equal number of days, the following example may illustrate 
how the time, including days of grace, for the payment of bills or notes 
should be computed. A bill or note dated the 28th November, another 
on 29th November, and another on the 30th November, each being payable 
three months after date, all fall due on the 3rd March, in the following 
year. 

Referee in 15. The drawer of a bill and any indorser may insert 

imp.Act,8.i5 therein the name of a person to whom the holder may 
ind. Act, 8. 7 resort in case of need, that is to say, in ease the bill is dis- 
honored by non-acceptance or non-payment. Such person 
is called the referee in case of need. It is in the option of 
the holder to resort to the referee in case ofj need or not, 
as he thinks fit. i 

• A stranger to the drawer and indorser may intervene supra protest, 
and accept. And it is no objection to such intervention, and does not 
impair such acceptor's remedy against the party for whom he intervenes^ 
that it is done at the request and under the guarantee of the drawee : 
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Konig v. Bayard, 1 Pet. U. S. 250. Seealao Phillips v. im Thum, L. R. 1 Sec 15. 
C P. 463. A bill must be protested or noted for protest, before it can be ' 

presented to the "referee in case of need." See ss. 64-67, under the 
title ** Acceptance and Payment for Honor." 

16. The drawer of a bill, and any indorser, may insert neSTuIe"?^ 
therein an express stipulation — nmitiiabu- 

Imp.Act,i.lft I 

(a) Negativing or limiting his own liability to the 
holder ; 1 

(6) Waiving, as regards himself, some or all the holder's waiver. 
duties. 2 

^ It was always competent for a drawer or indorser to limit his liability. 
A drawing or indorsement is restrictive when it restrains the negotiability 
of the bill to a particular person or for a particular purpose. An indorse- 
ment is qualified when it restrains or limits, or qualifies, or enlarges, the 
liability of the indorser in any manner different from what the law gener- 
ally imports as to his true liability deducible from the nature of the 
instrument. An indorsement is conditional when it is made u^on some 
condition which is either to give effect to, or avoid it : Story on BillSj s. 
206. A man may indorse a bill without incurring any personal responsi- 
bility, by expressing in his indorsement that it is made with this qualifi- 
cation that he shall not be liable on default of acceptance, or payment, by 
the drawee, such qualified indorsement will be made by writing in 
French the words ^* san recourse" or in English ** without recourse to me" 
or any other equivalent expression ; and this is the proper mode of indorse- 
ment by an agent : BylesonBillSj 117. An indorsement with the words 
saiM recoitrs, or ^* without recourse" will negative the liability of the 
indorser, and will simply pass his title to the bill, but will not affect its 
negotiability. No English case on such a restrictive indorsement of a bill 
is reported, but the case of Leivis v. McKee, L. R. 2 Ex. 37 shows that 
the indorsement *' without recourse " on a bill of lading, exonerated the 
indorser from liability. The * ' negativing or limiting his own liability to 
the holder " does not apply to the drawee ; and though it appears at 
variance with the definition in s. 3 that a bill is an ** unconditious^l order," 
it is only unconditional as respects the drawee when he, by accepting 
the bill, becomes the acceptor, subject however to the qualifications de- 
tined in s. 19. The Indian Act (s. 52) also provides that an indorser may 
exclude his own liability therein, and that ''where an indorsee so excludes 
his liabilit}"^, and afterwards becomes the holder of the instrument, all 
intermediate indorsers are liable to him." 

Illustrations. 

For every practical purpose, an indorsement "without recourse" 
may be placed upon the same footing as a note payable to bearer, or 

9 
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Sec 16> transfered by delivery. The party so making the transfer does not 

^ 1 — ^ thereby incur the obligation or responsibility of an indorser : Dumont ^. 

Williamson, 2 U. C. L. J. N. S. 219. See s. 58. 

In an agreement by which defendant agreed to keep the plaintiff 's not^ 
renewed until the maturing of T. & Son's note : and at the maturity of 
T. & Son's note, ** to procure the said T. & Son to renew their $750 note, 
by giving their seven notes for equal amounts payable to my order, and 
payable in one, two and three months," &c.; — Held, that the words 
** payable to my order,*' did not necessarily import an unconditional 
indorsement by defendant of the seven notes, but might mean only such 
an indorsement as would pass the property in them to the plaintiff ; that 
evidence of conversations between the parties before making the agree- 
ment, and of the surrounding circumstances, was therefore admissible to 
show its true meaning. And it appearing that another note for $730, also 
payable to defendant's order, was indorsed by defendant ** without 
recourse," and that the plaintiff designedly left the agreement doubtful, 
so as to insist upon an unconditional indorsement as to the others; — 
Held, that he could claim only that these notes should be indorsed as 
the first one was : McCarthy v. Vine, 22 U. C. C. P. 468. 

B. acted as agent in Malta for A. for the purpose of buying and remit- 
ting to him in England bills on England, on account of money received by 
B. in Malta. In the course of his agency he purchased bills in Malta, 
and indorsed them to A. without any reservation in the indorsement as to 
his liability ; — Held, that in the absence of special circumstances showing 
that any liability was intended by the general mercantile law which must 
be taken to be in force in Malta, B. the agent was not liable to A. upon 
the bills being dishonored : Castrique v. BtUtigieg, 10 Moore, P. C. C. 
94. 

^ These duties are defined under the title " General Duties of Holder," 
s. 39 et seq. The obligation created by law in cases of indorsement, is 
conditional and requires the holder to make due demand, and to give due 
notice to the indorser of the non-acceptance or non-payment of the bill, 
and if he omits to do so, the indorser is discharged. But a^ indorser may 
absolutely guarantee the payment of the bill in all events, and dispense 
■ with any such demand or notice : Story on Bills, s. 215. 

ii^asMnt*^ IT. The acceptance of a bill is the signification by the 
^?J'f-M -^ drawee of his assent to the order of the drawer : 1 

Ina. Acr, 8. < . 

conditionsof 2. An acccptance is itivalid unless it complies with the 
following conditions, namely :— - 

Must be (a) It must be written on the bill and be signed by the 

writieaon ^'^ . «.i , ..i 

i>i"- drawee. The mere signature ot the drawee \^ithout 

additional words is sufficient; 2 

And be for (5) It must uot cxprcss that the drawee will perform his 

the payment ^ ^ ■*■ *■ 

of money, promisc bv any other means than the payment of money ; 3 
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3. Where in a bill the drawee is wrongly designated or Sec 17. 
lis name is misspelt, he may accept the bill as therein when 
<i'escribed, adding, if he thinks fit, his proper signature, or nameia 
he may accept by his proper signature. 4 

^ After the drawee accepts the bill, he becomes the acceptor. His 
•contract of acceptance must be evidenced by his signature in writing on the 
hi\l (s. 17), and its effect is defined by s. 54. The form of the acceptance 
'determines the personal liability of the acceptor. 

Illustrations. 

Upon a bill drawn **P. 0. DeLatre, Esq., President Niagara Dock and 
Harbour Companj^ Niagara, C. W.," and accepted thus : — "Accepted, 

Esiyable at the office of the Bank of Upper Canada, Niagara. — P. C. De- 
atre, President Is. H. & D. Co." : — Held, that the accbptor was person- 
ally liable. Qftcsre— Supposing the drawer had been suing, would that 
have made a difference ? Bank of Montreal v. DeLatre, 5 U. C. Q. B. 362. 

G., being the Secretary of an insurance company, gave this note for a 
loss : — *' £1000 currency. — Sixty days after date I promise to pay to the 
order of W. £1000, value received by the Ontario Marine and Fire Insur- 
ance Company, payable at the Gore Bank in Hamilton. — G. Horatio Gates, 
Secretary 0. F. Company " : — Held, that he was personally liable : Ar- 
mour V. Gates, 8 U. C. C. P. 648. 

A bill was drawn upon the consignees of a cargo of coals by a broker 
who had effected the purchase there. That bill was returned tor the 
payees unaccepted, on account of the date being too short. Another bill 
was drawn at a longer date, and sent to the broker's counting-house for his 
signature. The broker in the meantime absconded in pecuniary embarrass- 
ment ; and his brother, the defendant, who was investigating his affairs, 
43igned, at the request of the plaintiffs, the bill they had prepared, without 
qualifying his liability ; — Held, that he was personally liable : Sowerhy 
V. Butcher, 2 C. & M. 368 ; 4 Tyr. 320. 

Executors purchased goods of a firm, and gave notes thus : " We as execu- 
trix and executors of, &c., promise to pay," &c. ; held, that they were 
personally liable : K^'.rrv. Parsons, 11 U. O. 0. P. 613. " If the debt had 
accrued in the lifetime of the testator, and after his death these defendants 
had given these notes, I should upon the authority of decided cases hold 
them liable, as admitting assets and obtaining time to pay : " Per Dra- 
per, C.J., Ibid. ' 

A note payable to " James G. McCreery, treasurer of the R. I. and 
A. R. R. Co.," is not a note to the company, but to the individual named. 
The addition to his name is merely descriptio personoe : Chadsey v. j3/c- 
Creery, 27 111. 263. 

A promissory note in this form : " One year after date I promise to pay 
to the order of myself $522, value received," signed "J. S., Trustee of 
Sullivan Railroad," and indorsed ** J. S. Trustee," binds J. S. personally: 
Fisk V. Eldridge, 12 Gray (Mass.) 474. 

The defendant, as Commissioner of the New Brunswick and Canada 
Railway Company, drew a bill of exchange on the company, to pay for 
work done on the railway, and signed it ** J. J. Robinson, Commissioner." 
The drawee knew for what purpose the bill was drawn, and that the 
<lefendant was the agent of the company ; — Held, in an action by an 
indorsee, that the defendant was personally liable : Peele v. Bobinson, 4 
AIL N. B. 561. 
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Sec 17- A railway company had power to accept bills, and a bill addressed to 
the President, was accepted as follows : * * for the M. R. Co. , accepted^ 
H. R., secretary, G. A. C, president;" — Held, that the president was. 
perfeonally liable : Madden v. Cox, 44 U. C. Q. B. 542 ; 5 App. R. 473. 

Directors of a joint stock newspaper company gave the plaintiff tho 
following note, in part payment for the purchase of a newspaper, which 
the company had agreed to purchase of him : *' On demand, we jointly 
and severally promise to pay Mr. H. or order £250, value received, for 
and on behalf of the Wesley an Newspaper Association." Signed by the 
directors ; — Held, that the words jointly and severally were equivalent 
to the words jointly and personally ; and that the directors were therefore- 
personally liable : Healey v. Storey, 3 Ex. 3. 

One M. procured for his two sons a loan of £100 from W. on a bill 
drawn by W. payable to his own order on the sons, who duly accepted it 
and returned it to M. who then wrote his name across the back, and 
handed it to W. ; — Held, that M. was not liable as acceptor : Steele v- 
McK'mlay, 5 App. Gas. 754. But see cases in notes to ss. 23 and 56. 

A partner accepted a bill on the name of his firm, and then added his- 
own individual name ; — Held, not a debt to charge his separate estate i 
Be Barnard, 32 Ch. D. 447. 

The presumption of law is that prima facie a bill of exchange is deemed 
to have been accepted during its currency, and within a reasonable time 
after its date, and clearly before any of the days of grace, such being the 
regular and usual course of business : Boherts v. Bethell, 12 C. B. 778 ; 
16 Jur. 1087. 

S^e also the cases cited in the notes to s. 26. 

* The law as to what is a binding acceptance of a bill of exchange 
has given rise to some conflict between the legislative decisions of Parlia- 
ment and the judicial decisions of the Courts. The statute of Anne (3 and 
4 Anne c. 9 s. 5) expressly enacted that no acceptance of any inland bill 
should be sufficient to charge any person whatever " unless the same be 
underwritten or indorsed in writing thereupon." Two Chief Justices, 
after a review of the whole Act, held that this provision, although 
very generally expressed, only affected the right to damages, and that a 
person giving a verbal or collateral acceptance to the payment of the sum 
specified in the bill was liable : Wilkinson v. Lvjtwidge, 1 Stra. 648 ; 
Pillans V. VanMicrop, 3 Burr. 1663. Lord Chancellor Hardwicke subse- 
quently held that their decisions were correct in law : Lumley v. Palmer, 2 
Stra. 1000. Parliament then passed the Act 1 and 2 Qteo. IV. c. 78, which 
enacted that no acceptance of an inland bill should be sufficient to charge 
any person unless such acceptance be in writing on such bill ; but in 
Defaur v. Oxenden, 1 M. & Rob. 90, it was held that it was a question for the 
jury whether an unsigned acceptance was sufficient to bind the acceptor. 
In 1856 the Mercantile Law Amendment Act was passed, providing that no 
acceptance of any bill should be sufficient to bind or charge any person 
unless it was in writing on such bill and signed by the acceptor. Under 
this Act it was held that simply writing the name of the drawee across 
the face of the bill, without some word or words indicating an intention 
on the part of the drawee to be bound as an acceptor, did not constitute 



THE BILLS OF EXCHANGE ACT. 69 

^ valid acceptance : Hindhaugh v. BlaJcey, 3 C. P. D. 136. Although in the Sec. 17-^ 

United States, under a similar statute, which required acceptance to be in 

writing and signed by the party making it, it was held, that the writing 

of his name, by the drawee, across the face of a bill of exchange, was a 

sufficient acceptance : Wheder v. Wehater, 1 E. D. Smith, (N. Y . ) 1 » ".p. 

Spmr V. Pratt, 2 Hill (N. Y.) 582. Thereupon by a declaratory clause in 

the "Bills of Exchange Act (Imp.) 1878," it was provided that the 

acceptance of a bill should not be deemed insufficient by reason only that 

the acceptance consists merely of the signature of the drawee written on 

such bilL The House of Lords in a case which came before it in 1880, 

held that the Act of 1878, was in effect a declaration that Hindhaugh v. 

Blakept was wrongly decided : Steele v. McKinlay, 5 App. Cas. 754. In 

a case in Quebec, under C. S. L. C. c. 64, a firm in Montreal drew on a 

firm in Toronto on the faith of a telegram from the drawees that they 

might do so in order to retire a previous draft coming^due. The plaintiffs 

•discounted it ; the first draft was retired, and the drawees then refused to 

accept ; Held, that the drawees were liable : Molsotis Bank v. Seymour , 

(1878), 21 L. C. J, 82, 23 L. C. J. 57 ; s. p. Bank of Montreal v. Thomas, 16 

Ont. R. 503. Torrance v. Bank of British North America, L. R. 5 P. C. 246. 

The above clause of this Act, which is taken from the English Act, 
requiring an acceptance to be in writing, would seem to have the effect of 
assimilating the provisions respecting the acceptance of a bill of exchange 
to those of the Statute of Frauds, which require the signature of "the party 
to be charged " on a guarantee, to be in writing, and signed by such party, 
or his agent lawfully authorized. If such a view be correct, then the words 
of Lord Blackburn, referring to the Statute of Frauds, may be cited : 
'**This enactment compels the Court to refuse to enforce a promise how- 
ever clearly it may be proved, unless there be the statutable evidence :" 
Steele v. McKinlay, 5 App. Cas. 768. 

' Illustrations. 

Every bill implies a command to the drawee to pay, and his acceptance 
is not only an admission of money or effects in his hands sufficient to pay, 
but is an undertaking by the acceptor as well with respect to the drawer, 
as the payee, to pay the bill : Parminter v. Symons, 2 Bro. P. C. 43 ; 1 
Wils. 185. 

In an action by a payee against the maker of a note it was pleaded on 
equitable grounds, that the plaintiff was captain of a rifle company 
•organized according to law ; that defendant being a member of it and a 
tailor, was employed to make the uniforms, which it was agreed between 
plaintiff and defendant should be paid out of the moneys coming to the 
said company for their drills according to the statute : that in order to 
raise the necessary sum at once, it was also agreed that a note should be 
discounted, to be reduced from time to time by the moneys so received, 
and renewed until paid off ;— Held, no defence : Vidal v. i*ord, 19 U. C. 
<^. B. 88. 

Where a man draws a bill to pay a debt, he cannot set up against the 
indorsee that the bill was given upon a prior verbal understanding 
''between himself and the plaintiff, that the drawees would not pay unless 
they chose, and that in that event he was not to be liable as drawer : 
Adams v. Thomas, 7 U. C. Q. B. 249. 
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Sec. I7> In an action on a note an agreement was set up that when it became 

"" 1 ' due plaintiffs would renew it for one half, and give three months for the 

other half ; but that they claimed the whole instead of half, which the^ 

defendants were ready to pay : Held, no defence : Bank of Upper Canada^ 

V. Jones, 1 U. C. P. R. 185. 

An instrument which orders any other act to be done, in addition to the 
payment of money, is not a bill : Re Boysey 33 Ch. T>. 612. 

An acceptance of a bill must be to pay in money, an acceptance to pay 
by another bill is no acceptance : Russell v. Phillips^ 14 Q. B. 891. 

See further notes 6 and 8 to s« 3. 

^ There is no analogous clause respecting drawees in the English Act- 
In s. 32 there is a similar provision respecting the payee or indorsee whose- 
name has been misspelt. 

Illustrations. 

A bill addressed to W. B. was accepted by his wife, in her own name 
M. B. : Held, that if a principal authorizes his agent to accept a bill, such 
principal is liable as acceptor though wrongfully described by the agent 
in the acceptance : Lindtts v. Bradwell, 5 C. B. £83 ; 12 Jur. 230. 

A note stated that J. S. promised to pay A. , or order, a sum certain,, 
and was signed J. S. or else J. G. : Held, not a note of J. G. : Ferris v. 
Bond, 4 B. & Aid. 679. 

A person suing upon a note which purports to be payable to a person 
of a different name, may give evidence that he was the person intended r 
Willis V. Barrett, 2 Stark. 29. But see Boiles v. Stems, 11 Gush. 320. 

A bill drawn on A. & Co., a prior firm, but the proper style of the then 
firm was A. & R., by whom it was accepted in their proper name : Held,, 
that the firm of A. & R. was liable : Lloyd v. Ashhy, 2 B. & Ad. 23. 

A bill drawn upon a firm as M. & McQ. , their proper name being M. 
McQ. & Co.. was accepted by their manager in the name of M. & McQ. r 
Held, that the firm of M. McQ. & Co. were not liable : Quebec Bank v. 
MUler, 3 Man. R. 17. 

Where a partner who was accustomed to issue notes on behalf of a firm 
indorsed a particular note in a name different from that of the partner- 
ship and not previously used by it. In an action on such note by an 
indorsee, the proper question for the jury is whether the name used 
though inaccurate, substantially describes the firm, or whether it so far- 
varies, that the partner must be taken to have issued it on his own 
account : Faith v. Richmond, 11 A. & E. 339. 

A bill addressed to a firm was accepted by one of the partners in his- 
own name : Held, that the firm were liable : Mason v. Ramsey, 1 Camp. 
384. 

A bill addressed to a firm was accepted by one of the partners in his 
own name : Held, that he was individually liable : Owen v. VonUster, 10- 
C. B. 318. 

See further the cases to s. 23. 

Acceptance 18. A bill mav be accepted — 

of bill while ^ ^ 

im^!5St!8.i8 {a) Before it has been signed by the drawer, or while- 
otherwise incomplete ; i 
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(6) When it is overdue, or after it has been dishonored Sec 18. 
by a previous refusal to accept, or by non-payment : 2 when over- 

2. When a bill payable after sight is dishonored by non- J**®^^/*^jj 
acceptance, and the drawee subsequently accepts it, the J^^®J^®**"^ 
holder, in the absence of any different agreement, is entitled 
to have the bill accepted as of the date of first presentment 
to the drawee for acceptance. 3 

^ This se^ction may be read with s. 20 as to inchoate bills, or signatures 
on blank paper * ' in order that it may be converted into a bill. " The law 
reports contain many instances where the authority thus given has resulted 
in greater damages to the person giving his signature in blank, than his 
original risk. Such an acceptance in blank, authorizes the person to 
whom it is given to make a contract for the proposed acceptor for any 
amount, and in the terms of s. 54. 

Illustrations. 

Where the defendant signed, as maker, a printed form of a note, and 
handed it to A., by whom it was filled up for $855, and the plaintiffs 
afterwards became indorsees of it for value without notice : Held, that 
the defendant was liable, though it might have been fraudulently or im- 
properly filled up or indorsed : Mclnnes v. Milton, 30 U. C. Q. B. 4^9. See 
Sanfoi'd v. Ross, 6 U. C. O. S. 104. 

If a man write his name across the back of a blank bill stamp, and part 
with it, and the paper afterwards is improperly filled up, he is liable as 
an indorser. If he write his name across the face of a bill, he is liable as 
an acceptor, when the instrument has once passed into the hands of an 
innocent indorsee for value, before maturity : Per Byles, J. , in Foster v. 
MacJdnnon, L. R. 4 C. P. 712. 

A form of a bill of exchange may be accepted by the drawee, and in- 
dorsed by a stranger to the acceptor, before the bill is extended : Shultz 
V. Astley, 2 Bing. N. C. 544. 

A blank acceptance for £60 in figures, was sent to plaintiff by defendant, 
but he filled it up for £46, and altered the figures written in the margin; 
Held, not a satisfaction of the debt of £60 : Baker v. Jubber, 1 M. & Gr. 212. 

A firm accepted a bill to which no drawer's name was affixed, and 
afterwards made an assignment for the benefit of creditors. After the 
assignment, the bill was completed by the insertion of a drawer's name, 
and it then passed into the hands of a holder for value : — Held, that it did 
not create a debt until it had issued, which was after the bankruptcy : 
Ex parte Hay ward, L. R. 6 Ch. 547. 

A bill of exchange accepted for valuable consideration, with the drawer's 
name left blank, may be completed by the drawer's name being added 
after the death of the acceptor : Carter v. White, 20 Ch. J). 225. 

Where value is given for a blank acceptance, authority to fill up the 
bill is not revoked by death, but where there is no such value or 
interest, the authority to fill up and negotiate the bill, is revoked by the 
death of the acceptor : Hatch v. Searles, 2 Sm. & G. 147 ; 24 L. J. Ch. 22. 
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Sec 18- A form of bill of exchange which contained the sum of £14, in figures in 
the margin, but no words in the body to denote the amount, was accepted 
by the deferfdant and returned to the drawer to be filled in. The drawer 
fraudulently inserted the words ** one hundred and sixty-four " in the 
body, and altered the marginal figures to. that amount and issued the 
bill ; — Held, that the defendant was liable on the bill to the plaintiff, an 
innocent holder for value : Oarrard v. Leioisy 10 Q. B. D. 30. 

A partner has no implied authority to bind his firm by issuing accept- 
ances of the firm in blank : Hogarth v. Latham^ 3 Q. B. D. 643. 

A defendant intending to become surety to the plaintiffs for money to 
be advanced by them to B. , wrote his name on the back of a blank bill 
stamp ; after which B. wrote his name across it as acceptor, and then 
handed it to the plaintiffs, who filled it up as a bill of exchange, payable 
to their own order ; — Held, that although the defendant could not be 
sued as indorser, he was nevertheless liable as drawer of a bill payable to 
bearer, or according to the tenor and effect thereof, of a bill payable to 
the plaintiff's order : Matthews v. Bloxsome, 33 L. J. Q. B. 209 ; 10 L. T. 
N. S. 415. See also cases in notes to s. 23, post, 

A bill accepted in blank was filled up twelve years after it was given, 
and dated in the year it was filled up, is binding on such acceptor in the 
hands of a holder for value : Montagiie v. Perkins, 17 Jur. 577; 22 L. J. 
C. P. 187. But see Be Bethell, 34 Ch. i>. 561. 

^ As to overdue notes see ss. 10 and 36. Where a bill has been pre- 
sented and accepted after the period at which it is made payable has 
elapsed, the acceptor will then be liable to pay it on demand : Byles on 
Bills, 146. There cannot be a series of successive acceptors upon 
the same bill. It must be accepted by the original drawer, or by 
the drawee au besoin, or by a third person for honor, or where the 
bill states no drawee, by a person in that character : Story on Bills, 
254. An acceptance for honor is allowable only when the bill has 
been refused acceptance by the drawee, and has been protested therefor : 
Ibid, s. 256. See s. 64. The absence from his home of the drawee of a 
bill where the holder calls with it for acceptance, is not a refusal to 
accept : Baiik of Washington v. Triplett, 1 Peters, U. S. 25. If after a 
refusal and a protest for non-acceptance of a bill payable so many days 
after sight, the drawee accepts the next day, but becomes insolvent 
before the day of payment, the drawer is not liable if he had no notice 
of the original non-acceptance : Mitchell v. DeOrand, 1 Mason 176. 

^ This sub-section was intended to secure that, apart from special agree- 
ment, the holder should be put as far as possible in the same position as if 
the bill had not been dishonored : Chalrners on Bills, 41. The following case 
was decided before that Act : Where a bill of exchange, payable after 
sight, wsus presented for acceptance and refused, and protested ; but eight 
days afterwards was accepted by a third person for the honor of the 
drawer, and at maturity was presented for payment according to that 
acceptance, it was held to have been presented at the proper time : 
Williams v. Oermaine, 7 B. & C. 468. 
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19. An acceptance is either (a) general, or (6) qualified: Sec 19- 
a general acceptance assents without qualification to the ^J^J'jS^"* 
order of the drawer ; a qualified acceptance in express J^J^J^ ^g 
tenrts varies the eflect of the bill as drawn : i ^"**- ^c*»* so 

2. In particular, an acceptance is qualified which is — gaaiifled 

(a) Conditional, that is to say, \^hich makes payment by conditional, 
the acceptor dependent on the fulfilment of a condition 
therein stated ; but an acceptance to pay at a particular 
specified place is nob conditional or qualified ; 2 

(6) Partial, that is to say, an acceptance to pay part only partial, 
of the amount for which the bill is drawn ; 3 

(c) Qualified as to time ; 4 ^^^^^ ^ 

(d) The acceptance of some one or more of the drawees, aii drawees 

^ ^ XT ' not acoept- 

but not of all. 5 tng. 

^ In aU cases the holder is entitled to have an absolute, unconditional, 
•and unqualified acceptance of the bill as drawn. Though an acceptance 
varying from the tenor of the bill will bind the person making it, the 
liolder is entitled, from the undertaking of the drawer and indorsers, to 
«xpect an absolute acceptance by the drawer (or, if there be several not 
•connected in partnership, by each) for the payment of the full sum of 
money mentioned therein, according to its tenor ; specifying if none be 
mentioned for the purpose, a place for its payment, and expressing, if the 
l»ill be payable within a limited time after sight, the time for its present- 
ment for acceptance, and he may reject any other. Still howe ver the 
holder may, at his peril and risk, take a conditional or qualified 
acceptance ; and if he does the acceptor will, if the condition 
ds complied with, be bound thereby. If the holder means to assent 
to a conditional offer of acceptance he must do so at the time of 
the offer, for if he then declines it, it will be a waiver of all right to hold 
the drawee to the offer. And if the holder should take an acceptance 
varying in any respect from the tenor of the bill, whether conditional or 
qualified, or otherwise, in such a case, he must give notice thereof to the 
antecedent parties ; and if he does not they will not be bound by it, but 
will be absolved from all responsibility upon the bill. Indeed it would 
seem that notice would not of itself be sufficient without a protest of the 
bill for the non-acceptance according to the tenor of the bill; nor unless 
•after notice such parties adopted or acquiesced in the conditional or 
•qualified acceptance, for it may materally change their whole relations 
to, and responsibilities on, the bill ; and each of them has a right to say, 
10 
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Sac. 19. non in hcec fcBdari veni : Story on Bills, s. 240. An acceptance is, wherever 
possible, to be construed as general and not qualified : Chalmers on BillSf 
42. If a man purposes to make a conditional acceptance only, and commit 
that acceptance to writing, he should be careful to express fully the condi^ 
tions ; for it may be doubted whether parol eyidence of the conditions would 
be admissible ; and the proof would be of no avail if the holder or any 
person under whom he claims, took the bill without notice of such con- 
ditions : Bay ley on Bills, 197. The first part of the clause is taken from 
the English Act ; but the latter part of the clause re-enacts part of ss. 9 
and 16 of R. S. C. c. 123, and is apparently substituted for clause (c) in 
the English Act, which refers to an acceptance to pay at a particular 
specified place. This section has no application to promissory notes. Se& 
note 5 to s. 45, and ss. 87 and 88. 

Illustrations. 

Whether an acceptance is conditional or absolute is a question of law r 
Sproat V. Matthews, 1 T. R. 182. 

Words which are alleged to qualify an acceptance should be construed 
most strongly against the acceptor : Decroix v. Meyer, 25 Q. B. D. 343. 

Parol evidence cannot be received to show, that a bill of exchange 
accepted payable three days after sight, was accepted on condition that it 
was not to be paid till a further time had elapsed : Bradbury v. Oliver, 5 
U. C. O. S. 703; 8. p., Hayes v. Davis, 6U. 0. Q. B. 396 ; Hvllv. Francis, 
4 U. C. C. P. 210 ; Harper y. Paterson, 14 U. C. C. P. 538 ; Stott v. Fair- 
lamb, 49 L. T. Rep. 526. 

But as between the immediate parties to the bill, a written agreement 
may vary or control its legal effect: Bowerbank v. Monterio, 4 Taunt. 844.. 

An acceptance on a draft: **We will keep the sums from the first 
estimate of M. & Co., as requested above, provided they have done 
sufficient work to earn that sum," is not conditional : McLean v. Shields, 
1 Man. R. 278. 

A conditional acceptance becomes as effectual as an absolute one, when 
the condition is complied with : Miln v. Prest, 4 Camp. 393. 

If the payee of a bill annexes a condition to his indorsement, and th& 
drawee afterwards accepts it, he is bound by that condition, and if the 
condition be not performed, the property in the bill reverts to the payee, 
and he may recover the amount against the acceptor : Robertson v. Ken^ 
sington, 4 Taunt. 30. 

Where a bill has been accepted on a condition to be performed by B. , the 
performance of such condition by C, will not be a compliance with the 
conditional acceptance : Swan v. Cox, 1 Marsh. 176. 

A bill accepted *' payable on giving up bill of lading for 76 bags of 
cloverseed per Amazon, at the London and Westminster Bank, Borough 
Branch, " is a conditional acceptance to this extent, that the holders are 
only entitled to receive the amount on delivering over to the acceptor the 
bill of lading, but the condition was satisfied by the handing over of the 
bills of lading, and presenting the bill of exchange the day after that on 
which it became due: Smith v. Vertue, 9 C. B. N. S. 214; 3 L. T. N. S. 583. 

An acceptance to pay "when the goods conveyed to me are sold," is. 
conditional : Smith v. Abbot, 7 Stra. 1152. 
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An acceptance to pay "when in cash for the cargo of the ship A." is Sec 19* 
conditional : Julian v. Scholbrooke, 2 Wils. 9. 

An acceptance to pay "even if the ship were lost," is conditional, 
depending upon two events : the ship's arriving at London, or being lost : 
Sproat V. Matthews, 1 T. B. 182. 

^ Prior to this enactment, R. S. C. c. 123, 's. 16 provided that unless 
the bill or note expressed on the face of it that it was payable at a particular 
place "only and not otherwise or elsewhere," it was payable generally ; 
but, that if such words were in the acceptance of the bill, or promise in the 
note, " then such acceptance or promise shall be deemed and taken to be 
a qualified acceptance and promise, and the acceptor or maker shall not 
be liable to pay the bill or note, unless payment has been first only 
demanded at such bank, or other place." This Act has not continued 
the provision requiring the words '* only and not otherwise or elsewhere" 
to be inserted in the acceptance of a bill ; but the acceptor may never- 
theless use them or similar words, and so take his acceptance out of the 
definition of a general acceptance. The words are retained in the English 
Act. See further note 5 to s. 45, and ss. 52 and 86. 

Illustrations. 

A bill drawn payable to the drawer's order, in London, and accepted 
payable there, is a general acceptance • Fayle v. Bird, 6 B. & C. 531. 

A note made in Upper Canada, payable in Glasgow, not adding, "and 
not otherwise or elsewhere," is payable generally ; and the plaintiff can- 
not recover the difference of excnange on such note : Wilson v. A Uhin, 5 
U. C. C. P. 376. 

A note drawn in Boston where both maker and'payee resided, and made 
• pavable, "at any bank," means any bank in Boston : Baldwin v. Hitchcock^ 
1 flan. N. B. 310. 

' Illustrations. 

A foreign bill, drawn for £127 18s. 4d., was accepted by the drawee 
for £100 only ; held that the partial acceptance was good pro tanto, within 
the custom of merchants : W&geraloffe v. KeenCj 1 Stra. 214. 

B. drew a bill on A. or order requesting him to pay K. " the amount of 
my account furnished." On presentment A. wrote on it " correct for 
$75," and signed the initials of his name : — Held, not a bill: Kennedy v. 
Adams, 2 Pugs. N. B. 162. 

A bill was drawn upon B. who accepted it thus ; " I do accept this bill 
to be paid half in money and half in bills." It was proved by divers 
merchants that the custom among them was that there might be a quali- 
fication of an acceptance, for he may refuse the bill totally, or may accept 
it in part ; and the holder may refuse and protest the bill ; and though 
there be such acceptance he hath the same liberty of charging the drawer: 
Petit V. Benson, Comber. 452. 

* Illustrations. 

A bill was drawn out dated 8th April, 1707, without specifying the day 
on which it was to be payable. A. accepts it payable on the 18th April. 
Held the acceptor is bound by the custom of merchants to pay at the 
time appointed : Walker v. Atwood, 11 Mod. 190. 
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Sec 19* A bill dated 8th September, 1856 drawn payable in London four months 
^ r ' after date was accepted thus : ** Accepted at O. G. & Co., London, due 11th 
December, 1856; B. & Co." Held, if a question of law that the bill was 
accepted according to its tenor ; but if a question of fact, there was evi- 
dence to shew that words, " due 11th December, 1856," were not intended 
to qualify the acceptance : Fanshawe v. Peet^ 2 H. & N 1. 

A bill drawn 28th November, 1836, payable forty-two months after 
date, was accepted thus ; "Accepted on condition of its being renewed 
until November 28th, 1844, without interest, payable by me at W. & D, 
bankers, London." Held, a sood acceptance, and that the bill was pro- 
perly payable on 28th November, 1844 : Rassell v. Phillips, 14 Q. B. 891 : 
14Jur. 806. 

* Illustrations. 

One who accepts in his individual name a bill addressed to the firm of 
which he is a member, gives a qualified acceptance, and is individually 
liable thereon : Owta v. Van Uster, 10 C. B. 318. 

A promissory note made to C. and D. jointly, was indorsed by C. alone 
to B., and by B. to A. : — Held, that B. was liable as indorser, and could 
not set up as a defence to an action by A. that D. had not joined in the 
indorsement : Thurgar v. Clarke y 2 Kerr N. B. 370. 

A bill or note drawn, accepted or indorsed by one of two solicitors in 
the name of the firm, must be proved to have been drawn, accepted or 
indorsed by the authority of the other partner ; but in the case of a com- 
mercial firm this is not necessary, as there is, in that case, a general 
authority in each partner presumed ; Levy v. Pyne^ Car. & M. 453. 

See further notes to ss. 22 and 23. 

^ptonoemay ^^- Where a simple signature on a blank paper is 

be^madea delivered by the signer in order that it may be converted 

ind/iUM/lo! ^^^0 ^ ^^^^^ ^^ operates as a prima facie authority i to fill 

it up as a complete bill for any amount, using the signature 

for that of the drawer, or the acceptor, or an indorser ; 2 

re^ufljd!** and, in like manner, when a bill is wanting in any material 

particular, the person in possession of it has a prima facie 

authority to fill up the omission in any way he thinks fit : 3 

When com- 2. In ordcr that any such instrument when completed 

pleted 1^ en- •' ^ '^ 

forceabie. ^ay \yQ enforceable against any person who became a party 

thereto prior to its completion, it must be filled up within 

Limit as to a reasonable time, ^ and strictly in accordance with the 

time and . . ; « . 

authority, authority given ; 5 reasonable time for this purpose is a 
question of fact : 

hoterTdSe Provided, that if any such instrument, after completion, 
^nfoiroeit*^ is negotiated to a holder in due course, it shall be valid and 
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effectual for all purposes in his hands, and he may enforce Sec 20. 
it as if it had been filled up within a reasonable time and 
strictly in accordance with the authority given. 6 

* ** Prima facie authority." The law defines the nature and amount of 
the evidence which is sufficient to establish a prima fojcie case, and to 
throw the burden of proof on the other party ; and if no opposing evidence 
is offered, the jury are bound to find in favour of the presumption : 1 
Taylor on Evidence, 115. Where the law presumes the affirmative of any 
fact, the negative of such fact must be proved by the party averring such 
negative : Williams v. Ea^t India Company. 2 East 192. A fact is said 
to be proved when, after considering the matters before it, the Court 
either believes it to exist, or considers its existence so probable that a 
prudent man ought; under the circumstances of the particular case, to 
act upon the supposition that it exists. A fact is said to be disproved 
when, after considering the matters before it, the Court either believes 
that it does not exist, or considers its non-existence so probable that a 
prudent man ought, under the circumstances of the particular case, to 
act upon the supposition that it does not exist. A fact is said not to be 
proved, when itjis neither proved nor disproved: Indian Evidence Act y 
1872, 8. 3. 

Illustrations. 

Where one B. signed his name on a blank acceptance, intending to 
become the the acceptor of a bill, but placed it in a drawer at his 
chambers, from whence it was stolen, and one C. tilled it up and 
negotiated it with a bona fide holder for value ; — Held, that as the instru- 
ment was stolen without B. 's negligence, and as he had not parted with it, 
nor authorized it to be filled up, B. was not liable : Baxendale v. Bennett^ 
3 Q. B. D. 525. 

If a man writes his name upon a blank piece of paper, and another 
person obtains possession of the name, and, without authority to use it 
for any purpose, writes a promissory note over the same, and negotiates 
it, such note is not valid, in the hands of an innocent holder, against the 
person whose name is subscribed to it : Nance v. Lary^ 5 Ala. 370. 

" Where a man loses or parts with his name written on a piece of 
stamped paper he is responsible to any bona fide holder when it is filled 
up as a promissory note:" Per Byles, J., in Swan v. North British 
Australian Co,, 32 L. J. Ex. 278. But if a blank acceptance not delivered, 
is lost or stolen without the writer's negligence, he is not liable : Byles on 
BilU, 187. 

F. of the firm of L. & Co. gave an acceptance purporting to be made by 
the firm, with a blank for the name of the drawer. C. gave it to H. for 
value. H. filled up the bill, putting the name of his firm, H. & Co. as 
drawers, and indorsed it to himself, knowing when he did so that F. had 
no authority to accept the bill :— Held, that L. & Co. were not liable on 
the bill at the suit of H. Semble, that a bona fide holder for value to 
whom the bill had come in a perfect state, would have been entitled to 
sue : Hogarthry. Latham^ 3 Q. B. D. 643. 
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Sec. 20. * Illustrations. 

Where the defendant signed, as maker, a printed form of note, and 
handed it to A., by whom it was filled up for $855, and plaintiff after- 
wards became indorsee of it for value without notice ; — Held, that the 
defendant was liable, though it might have been fraudulently or impro- 
perly' filled up or indorsed : Mclnnes v. Milton^ 30 U. C. Q. B. 489. 

An instrument in the form of a bill of exchange, but accepted with the 
drawer's name in blank, does not exist as a bill until the drawer's name 
is inserted, and even then does not create a debt against the parties to it, 
until value has been given for it : Ex parte Hay ward, L. R. 6 Ch. 546. 

Where the payee and indorser of a note indorsed it for the accommoda- 
tion of the maker, leaving the date and sum blank, which were afterwards 
filled up by the maker, and the note dated of a time later than the blank 
was indorsed, but prior to the time when the note was actually filled 
up ; — Held, that the note was good against the indorser, notwithstanding 
the alteration : Sanford v. Boss, 6 U. 0. 0. S. 104. . 

Where a note is signed and delivered, with a blank left for the sum 
payable though the first holder is restricted as to the amount to be 
inserted, yet, if the note comes into the hands of another, who, without 
notice of the restriction, fills the blank with a larger sum, the maker will 
be bound by it : Bank of Commonwealth v. Curry, 2 Dana. (Ky. ) 142. 

It is no objection to the validity of a note, that when indorsed to the 
plaintiffs it was not signed by the maker ; the subsequent filling up of the 
maker's name, or of the amount, or of a payee's name, will be treated as 
if made before the indorsements : Rossin v. McCarty, 7 U. C. Q. B. 100. 

Where a bill which had a blank space left for the drawer's name, came 
into possession of an administratrix, after it was overdue, and she inserted 
her own name as drawer ; — Held, that she was entitled to insert her name 
as drawer^ and sue on the bill as administratrix : Scard v. Jackson, 34 L. 
T. Rep. 65a ; s. p. Dutch v. O^Leary, 5 Jr. L. R. 92. 

Any bona fide holder of a note drawn payable to or order, may 

insert his own name in the blank as payee : Mutual Safety Ins. Co. v. 
Porter, 2 All. N. B. 230. 

^ Section 12 authorizes the holder of any undated bill payable at a fixed 
date after sight, to insert the true date. This section applies to all kinds of 
bUls, which, in the hands of a ** person in possession," may be ** want- 
ing in any material particular," and authorizes such person *'to fill up the 
omission in any way he thinks fit. " The expression ' ' person in posses- 
sion," must be read with the limitations shewn in the cases cited. See 
the definition of *' holder " in s. 2 ; and also in s. 29, where ** holder in due 
course " is defined to be ** one who has taken a bill complete and regular 
on the face of it. " 

Illustrations. 

A. held a note of B. with divers indorsers, which at maturity was 
arranged to be renewed. B. drew another note, which he signed, and 
to which he obtained the signature of the other indorsers ; the time of 
payment was left blank, but B. , represented to some of the indorsers 
that four months was the time agreed upon. A., however, had no under- 
standing on this point with any of the indorsers, and after he received 
the note, he filled in the time of payment as three months ; — Held, that 
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A. was authorized to fill the blank, fixing the time of payment, and that See- 20> 
he was not bound by the agreements of B. with the indorsers, of which he 
had no notice : Johns v. Harrxaon, 20 Ind. 317. 

" If a blind man, or a man who cannot read, or who for some reason (not 
implying negligence) forbears to read, has a written contract falsely read 
over to him, the reader misleading him to such a degree that the written 
•contract is of a nature altogether different from the paper which the blind 
•or illiterate man afterwards signs ; then, at least if there be no negligence, 
the signature so obtained is of no force : " Per Byles, J. , in Foster v. 
Mackinnon, L. R. 4 C. P. 711. 

" Negligence in the maker of an instrument payable to bearer, makes 
no difference in his liability to an honest holder for value ; the instrument 
may be lost by the maker without his negligence, or stolen from him, 
48till he must pay " : Per Byles, J., in Swan v. North Britinh Australian 
Co., 2 H. & C. 184 : ** If that be right, it can only be with reference to 
the case of a complete instrument, it can hardly be applicable to a case 
where a man's signature has been obtained by a fraudulent representation 
•as to a document which he never intended to sign : " Per Byles, J. , in 
Foster v. Ma/ikinnony L. R. 4 C. P. 709. 

Where the maker of an accommodation note wrote on it '* Halifax, 
K. S., 6, 1875," and signed it in blank, in the month of June, and the 
person to whom it was given, altered the 6 to 8 and wrote *^ June " over 
the figures, the 6th June being a Sunday : — Held, that he was authorized 
to do so : MercharUs Bank v. Stirling, I Russ. & Gel. 439. 

A. agreed to join his brother in a note for his accommodation, provided 

B. would also join. A. accordingly signed an instrument in the form of 
a note on condition that B. joined in the note, a blank being left for the 
name of the payee. R. refused to join, and afterwards A.'s brother 
delivered th« imperfect instrument to C. for value, representing that he 
had authority to deal with it, and C. 's name was inserted as payee : — 
Held, that making the instrument complete, contrary to the condition, 
rendered it a false instrument as against A., and that C. could not recover 
on this note against A. : Awde v. Dixon, 6 Ex. 869. 

^ When no time is expressly mentioned for the performance of an act, 
the law considers it shall take place within a reasonable time : Greaves v. 
AsfUin, 3 Camp. 426 ; EUis v. Thompson, 3 M. &. W. 445. In deter- 
mining what is a reasonable time for making the blank paper ''complete'' 
as a bill or note, there must be taken into account the purpose for which 
the bill or note is to be used, the ordinary limit of credit on such securi- 
ties, and other contingencies, as well as a failure of the purpose, or a revo- 
cation of the authority to fill up or use the bill or note. A question of 
reasonable time for the performance of an act, is a question of fact, and 
not of law : Startup v. Macdonald, 2 M. & Gr. 396. 

Illustrations. 

A "reasonable time" for the acceptance of a bill would be very soon 
after its date : Roberts v. Bethell, 12 C. B. 778, 16 Jur. 1087. 

A blank promissory note was given by a debtor to his creditor in July, 
1846 ; in May, 1851, he got his discharge, and on 20th October, 1852, the 
blanks in the promissory note were filled in, and it was negotiated for 
value. The jury found that the note was filled up within a reasonable 
time, considering the circumstances of the maker, and the probability of 
his being able to pay it ; and the finding was sustained : Temple v. PtUlen, 
8 Ex. 389. But see Be Bethell, 34 Ch. D. 561. 
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Soc 20* ^ The clause makes no restriction as to the party who may convert 
• * * the simple signature on a blank paper " into a bill. It has been held, 

that it is not necessary that the bill should be drawn by the same person 
to whom the acceptor has handed the blank acceptance : Bylea on Bills, 
145 ft. From the latter part of the clause it may be inferred that " the 
person in possession '* has the necessary prima Jacie authority. But as 
between the immediate parties, notwithstanding that the previous decis- 
ions have not been quite harmonious, the law now requires that the 
instrument shall be filled up '* strictly in accordance with the authority 
given." But note the effect of the proviso as to this condition. 

* Where a bill is accepted in blank for the purpose of being negotiated, 
and afterwards GUed in with the name of a person as drawer or indorser 
whose signature is forged, or is the name of a fictitious person, the 
acceptor is liable to a holder in due coarse and cannot give evidence of 
such forgery or fictitiousness : London and S. W. Bank v. Wentworthy 5 
Ex. D. 96. **The object of the law-merchant as to bills and notes made or 
become payable to bearer, is to secure their circulation as money ; there- 
fore honest acquisition confers title. To this despotic but necessary 
principle the ordinary rules of the common law are made to bend. The 
mis-application of a genuine signature written across a slip of stamped 
paper (which transaction, being a forgery, would in ordinary cases convey 
no title), may give a good title to any sum fraudulently inserted within 
the limits of the stamp, and in America, where there are no stamp laws, 
to any sum whatever :" Per Byles, J., in Swan v. North British Australian 
Co., 2 H. & C. 184. The above dictum, and the unrestricted terms of the 
clause, must be accepted with some qualifications, and should be read as 
applicable only to ''such instruments" as are described in it. See the 
cases to note 3 ante, and notes to ss. 22, 24, 54 and 55. 

Bill not com- }JI. Everv conttact on a bill, whether it is the drawers, 

plete until •' ^ 

deiiTery. the acceptor's or an indorser's, i is incomplete and revoc- 

Imp. Act,8.21 *^ ^ ' ^ * 

ind.Act,8.46 able, until delivery of the instrument in order to give effect 
thereto : 2 

Notice of Provided, that where an acceptance is written on a bilL 

acceptance ' ^ ' 

Srevocibie *^^ ^^ drawee gives notice to, or according to the direc- 
tions of, the person entitled to the bill that he has accepted 
it, the acceptance then becomes complete and irrevocable: 3 

DeiiTery. 2. As bctwceu immediate parties, and as regards a remote 

party, 4 other than a holder in due course, the delivery — 

55?* (p) ^^ order to be effectual must be made either by or 

under the authority of the party drawing, accepting or in- 
dorsing, as the case may be ; ^ 
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(6) May be shown to have been conditional or for a Sec. 21. 
special purpose only, and not for the purpose of transferring J}'^*^"**** 
the property in the bill ; ^ 

But if the bill is in the hands of a holder in due course, BiUcon. 
a valid delivery of the bill by all parties prior to him, so hands of 

•^ ^ r r » holder in due 

as to make them liable to him, is conclusively presumed : 7 courw. 

3. Where a bill is no longrer in the possession of a party wnen valid 
who has signed it as drawer, acceptor or indorser, 8 a valid presumed, 
and unconditional delivery by him is presumed until the 
contrary is proved. ^ 

^ The terms of the separate contracts in a bill of exchange of the parties 
here named, will be found in the following sections ; Drawer's contract, ss. 
16 and 55(1); Acceptor's contract, ss. 17, 19 and 54 ; Indorser's contract, 
ss. 16 and 55 (2). 

* The liability of the party under his contract as above defined, is 
irrevocable on the completion of two separate acts : (1) the writing of 
his signature on the bill by the party to be bound ; and (2) the delivery 
of the bill so signed, to the party to whom it is transfered, so as to give 
the possession, or the right of possession, of the bill to the proper party. 
See s. 31 et tteq, as to the negotiation of bills by indorsement and delivery. 

Illustrations. 

"A transfer of a bill means indorsement and delivery :" Per Rolfe, B., 
in Bromage v. Lloyd, 1 Ex. 36. 

If the drawee writes his name on a bill with the intention to accept, 
he is at liberty to erase and cancel his acceptance at any time before » 

the bill is delivered, or before the fact of the acceptance is communicated 
to the holder ; Cox v. Troy, 5 B. & Aid. 474. 

If the acceptance be so cancelled, and the holder cause the bill to be 
noted for non-acceptance, he cannot afterwards sue the drawee as acceptor : 
Bentinck v. DorrieUy 6 East 199. 

• The acceptance of a bill though revocable at any time before delivery, 
is, if unrevoked, complete as soon as written on the bill ; and the contract 
is made in that place where the bill is accepted, not where it is issued : 
WiUle V. SherUicm, 21 L. J. Q.B., 260 ; 16 Jur. 426. 

Where a bill was left for acceptance and accepted, but the acceptance 
wab afterwards cut off, and the bill returned in that mutilated state :— 
Held, that the acceptance bein^ once made, it could not be revoked, and 
that the acceptor was liable : Trimmer v. Oddie, Bayley on Bills, 161. 

Where a joint and several note was executed, and left in the hands of 
M. , one of the makers, to be delivered to the payee on demand in exchange 
for a note of the same amount, but of a previous date, signed by M. alone, 
and no demand was made therefor by the payee, before the death of M :— 
Held, that not having been delivered, the property in such note had not 
vested m the payee : Caiifield v. Ives, 18 Pick. (Mass) 253. 
11 
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Sec* 21* The possession of a note is prima facie evidence of a delivery to the 
' ^ ' possessor : Bellows v. Folsom, 4 Robt. (N. Y.) 43. 

Delivery is necessary to the complete execution of a promissory note ; 
but if the payee obtain possession thereof by fraud, he cannot maintain an 
action thereon : Carter v. McClintock^ 29 Mo. 464. 

A bill of exchange transmitted to A. B., in Charleston, for his use, be- 
comes his property as soon as it is put into the mail at Liverpool. An 
action instituted od it in his name, at any time after it is mailed, will be 
sustained, if the bill is produced at the trial : MUcheU v. Byrne, 6 Rich. 
(S. C.) 171. 

The rules of the French post-office permic a person to recover a post 
letter at any time before it is despatched from the office where it is posted. 
Therefore, where a letter containing bills of exchange, indorsed to the 
person to whom the letter was addressed, was posted in a French post- 
office ; — Held, that the property in the bills did not pass to the indorsee 
till the letter had left such post-office : Ex parte Cote, L. R. 9 Ch. 27. 

A defendant, wanting money, de ired T. , a discount broker, to procure 
him £160 on discount. T. asked for security, and the defendant gave 
his cheque for £160, payable to T. or bearer. T. afterwards obtained the 
money from the plaintiff, handed him the cheque, paid over the money to 
the defendant, and at the same time received £15 from the defendsmt for 
discount, of which he kept £7, and paid £8 to the plaintiff. The defen- 
dant afterwards requested time for the payment of the cheque, and T. 
gave time without referring to the plaintiff, or mentioning any lender by 
name to the defendant. In an action on the cheque ; — Held, that a jury 
was warranted in finding a delivery of the cheque by the defendant to 
the plaintiff : Samuel v. Green, 10 Q. B. 262 ; -11 Jur. 607. 

S. sent the halves of two bank notes to M. to pay the same to \V.; but 
the arrangement with W. went off, and S. required M. to return the 
halves of the bank notes ; — Held, that the transaction was an inchoate 
transfer, and partial delivery, and that the right of property in the bank 
notes remained in S. : Smith v. Mundy, 6 Jiyr. N. S. 977. See Redmayne, 
V. BuHon, 2 L. T. N. S. 324. 

A firm was indebted to B. One of the partners was B. 's agent, and in- 
dorsed in the firm's name a bill, and placed it amongst certain securities 
which he held for B. , but no communication of the fact was made to B. ; — 
Held, a good indorsement and delivery to B. : Lysaght v. Bryant, 9 C. 
B. 46. 

' The act of acceptance must be in writing on the bill, but the notice of 
the acceptance of the bill may be either written or verbal, or may be by 
some act from which notice of the acceptance may be inferred. But if 
the language be equivocal, as '* your bill shall have attention," it would 
not be held to be a notice of acceptance. See note 2, to s. 17. 

Illustration. 

Y. drew a bill on T., which T. accepted. The bank became the holder for 
value Before due date it was agreed between Y. and the bank, Y. assur- 
ing the bank of T. 's concurrence, that the bill should be renewed ; and Y. 
obtained an accepted cheque from the bank for the amount of the bill, to 
the intent that T. should be placed in funds to retire the original bill, and 
should thereupon accept the renewed bill. Y. sent the new bill to T. for 
acceptance, and also sent him the cheque, and T. knew the purposes for 
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i^hich both were sent. T. cashed the cheque and retired the first bill, but Sec- 21- 
refused to accept the second ; — Held, that T. 's accepting and appropriating ^ » * 
the cheque, was a representation to the bank that he would accept the bill : 
Torrance v. Bank of British North America, L. B. 5 P. C 246. 

Where the holders of a bill thinking the acceptor would be unable to 
meet it at maturity, telegraphed him to draw on them, and the acceptor 
on the representation of their telegram, induced a bank to cash a siffht 
-draft on the holders for the amount of the bill, and retired it ; — Held, 
that the bank was entitled to recover against the holders the amount 
-advanced on the faith of their telegram : Bank of Montreal v. Thomas ^ 
16 Out. R. 603 ; s. p. Molsons Bank v. Seymour, 23 L. C. J. 51 ; Bums v. 
Bowland, 40 Barb. (N. Y.), 368 ; FarsoTis v. Armor, 3 Peters U. S. 413. 

*' The expression '* immediate parties,'' means those who are in direct 
relation to each other in respect of the bilL The Indian Act (s. 44) gives 
the following explanation : *^ The drawer of a bill of exchange stands in 
inmiediate relation with the acceptor. The maker of a promissory note, 
bill of exchange, or cheque, stands in immediate relation with the payee, 
and the indorser with his indorsee. Other signers ma}' by agreement 
stand in immediate relation with a holder." The term ** remote party" 
to a bill, is not referred to elsewhere in the Act. The clause excludes a 
'* * holder in due course " from the meaning of the term. Obviously it 
refers to some "party " between the " immediate parties," and a ** holder 
in due course," who must stand in some relation to the bill similar to that 
of the intermediate parties. 

* The authority to deliver a bill for or on behalf of the drawer, acceptor, 
or indorser, may be either express or implied, as in the cases of partners, 
agents, or trustees, and subject to the limi^tions prescribed by the clause. 
But the title of a holder in due course will not be affected by an unautho- 
rized delivery of ** a bill complete and regular on the face of it." 

Illustrations. 

A bill which is drawn payable to the order of the payee, is not trans- 
ferable without his indorsement, and an authority to indorse the bill 
•cannot be implied from the mere act of delivery of the bill to a holder : 
Harrop v. Fisher, 10 C. B. N. S. 196. 

A. indorsed a note, but did not deliver it. After his death his executor 
-delivered the note to the plaintiff; — Held, that these two acts did not con- 
4stitnte a delivery, and that the plaintiff had no title to sue on the note : 
Bromage v. Lloyd, I Ex. 32 ; s. p., Clark v. Sigoumey, 17 Conn. 571. 

The title to a bank note payable to bearer, passes by delivery, and 
though stolen, becomes the property of him who, having no notice of the 
robbery, gives a valuable consideration for it : Miller v. Bace, 1 Burr. 452. 
See also Raphael v. Bank of England, 17 C. B. 161 ; Goodman v. Harvey^ 
6 A. & E. 870. 

® By s. 3 a bill must be an *' unconditional order ; " but by s. 19 the 
acceptance may be ** conditional, " or dependent on the fulfilment of a 
condition therein stated ; and by section 21 the indorsement may be con- 
ditional, and the delivery, as between the parties named, may be ** condi- 
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See- 21. tional*'' And if the conditions so controlling the respective acts of the 
parties appear on the bill, its negotiability is affected, except in the case 
of a conditional indorsement, which under s. 33 may be disregarded by 
the payer (acceptor) of the biU, but not by the other parties affected 
thereby. The conditional delivery or special purpose here referred to, 
may create the relation of principal and agent, or pledgor and pledgee, or 
trustee and cestui qtie trust, between the transferor and transferee ; for 
the delivery here defined, is not to have the effect of transfering the 
absolute property in the bill. See notes 8 and 9, p. 29. 

Illustrations. 

Where A. signed and delivered a note to B. , to be held by B. for a 
special purpose, that he should hold it for A., and not negotiate it; — Held,, 
a good defence : Whmer v. Wismer, 22 U. C. Q. B, 446. 

A bill was drawn by A., and accepted by B. for the purpose of being 
discounted for the benefit of B. While in A.'s hands for that purpose, he 
indorsed it for value to C, who was told it belonged to B. ; — Held, that 
the property in the bill was in B., and that he could maintain trover for 
the bill against C. : Evans v. Kymer, 1 B. & Ad. 528. 

Evidence is admissible to show that a document, apparently an agree- 
ment, was signed with the intention of making it an agreement only upon 
the happening of a certain event, which has not occurred : Pym v. Camp- 
hell, 6 E. & B. 370. 

It is competent for parties to show that it was not their intention in 
signing a document, that it should operate as a contract : Rogers v. Hadley,. 
2 H. & C. 227. 

^ In ordinary cases where a bill is genuine in all respects, and with a 
genuine indorsement in blank by the proper owner, or holder, the posses- 
sion of it is sufficient to entitle the person producing it to receive pay- 
ment thereof. For such a possession is prima facie, or p7-€sumptiver 
evidence that he is the proper^ owner, or lawful possessor of the bill ; 
and indeed if this doctrine did not prevail, the acceptor would in many 
cases pay at his peril, where the true owner or holder was unknown to him ; 
and endless embarrassments would grow out of the negotiations of bills 
which, in a vast vaiiety of qases pass by mere delivery from hand to 
hand. It is therefore for the security of all persons that the lule is 
adopted to prevent innocent holders frcm being compelled to establish 
their titles before the acceptor will be bound to pay ; and they may be 
bona Jide purchasers and holders by mere delivery, without the knowledge,, 
or means of knowledge, of the persons through whose hands the bill has 
passed by delivery, after such a blank indorsement : Story on BiVs, s. 
415. This clause therefore provides that ^ hen it is established that the 
holder of a bill comes within the definition of *' a holder in due course,"^ 
a valid delivery to him is conclusively presumed, and cannot be rebutted. 
Conclusive, or as they are termed imperative, or absolute, presumptions 
of law, are rules determining the quality of evidence requisite for the 
support of any particular averment which is not permitted to be over- 
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•come by any proof that the fact is otherwise. They have been adopted Sec- 21. 
by common consent, from motives of public policy, for the sake of greater 
certainty, and the promotion of peace and quiet in the community ; and 
therefore it is that all corroborating evidence is dispensed with, and all 
opposing evidence is forbidden : 1 'Taylor on Bkidencej 79. This is 
similar to a provision in 17 & 18 Vict. c. 83 (Imp.), which provided that 
every bill of exchange which purported to be drawn in any place out of 
the United Kingdom, should be conclusively deemed to be a foreign bill, 
^'notwithstanding that in fact the same may have been drawn within the 
United Kingdom." 

^ The prior clause is affirmative, while this is negative ; and from its 
wording, it may yet be a question how far it may be said to vary the effect 
of the preceding clause. The former makes the possession of a bill by 
"** a holder in due course," conclusive evidence of a valid delivery to him. 
When in the hands of such a holder it is ** no longer in the possession of 
the party who has signed it as drawer, acceptor, or indorser." But this 
clause provides that when such negative fact is established, it is not 
conclusive, but may be rebutted. This clause must also be considered 
with s. 55, which defines what are the estoppels affecting a drawer and an 
indorser as against a holder in due course. Disputable presumptions 
answering to the prcesuj/iptiones juris of the Roman law, may always be 
overcome by opposing proof. The rules in this class of presumptions, as 
in the class of conclusive evidence, have been adopted by common consent, 
from notices of public policy ; yet not as in the former class, forbidding 
all further evidence, but only dispensing with it till some proof is given 
to rebut the presumption raised. Thus as men do not generally violate 
the penal code, the law presumes every man innocent ; but some men do 
isransgress it ; and therefore evidence is received to repel jthis presump- 
tion : 1 Taylor on Evidence, 115. The following are some of the cases on 
the construction of conflicting clauses in a statute. The intention of the 
Legislature must be ascertained from the words of a statute, and not from 
any general inferences to be drawn from the nature of the objects dealt 
with by the statute : Fordyce v. Bridges, 1 H. L. Cas. 1, s. c. 11 Jur. 
157. The language of a statute taken in its plain ordinary sense, and not 
its supposed intention, is the safer guide in construing its particular 
clauses : Philpott v. St. George's Hospital, 6 H. L. Cas. 338. Wherever 
two parts of a statute are. contradictory, the Court endeavours to give a dis- 
tinct interpretation to each of them by looking at the context : Per Lord 
Romilly, M. R., in Pretty v. Solly, 26 Beav. 610. It is a sound principle 
in the exposition of statutes that less regard is to be paid to the words 
used, than to the policy which dictated the Act : Broom's Legal Maxims, 
<6th ed. ) 539. Also if any section be intricate, obscure, or doubtful, the 
proper mode of discovering its true meaning is by comparing it with the 
other sections, and finding out the sense of one clause by the words or 
•obvious intent of another : Ibid. 540. 
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Sec. 21* • The ^?Wma/actc fact which maybe negatived under this clause is a 
▼alid and unconditional delivery of the bill by any one of the parties above 
named, subject to the provisions of this Act as to the title of a holder in 
due course. Prior cases shew that it is admissible to prove that the deli- 
very was conditional, as described in clause 2 (6) ; or that the instrument 
was not to operate as a contract unless a certain condition was performed r 
Pym V. Campbell, 6 E. & B. 370 ; 2 Jur. N. S. 641 ; or that there was a 
collateral agreement varying the written contract : Morgan v. Griffith,. 
L. R. 6 Ex. 70 ; Abry v. Crux, L. R. 5 C. P. 37 ; or to impeach the con> 
sideration for the bill as between the maker and the party to whom he 
gave the note : Per Parke, B., Foster v. Jolly, I C. M. & R. 708 ; s. p» 
O'Brien v. Ficht, 18 U. C. C. P. 241 ; or that the note was a security that 
the plaintiff would support the maker, and not negotiate the note : Wismer- 
V. Wismer, 22 U. C. Q. B. 446 ; or that the contract has been discharged 
by payment or otherwise : Truman v. Dixon, 2 Pugs. & Bur. 33 ; or that 
the bill was accepted for the accommodation of the drawer, and that the 
holder gave time to the drawer, thereby discharging the acceptor, whom* 
he knew was a mere surety : Overend v. Oriental Financial CorporaiioUy. 
L. R. 7 H. L. 348. But when once fraud, duress, or force and fear, 
or other illegality, are proved by a defendant in an action on a bill 
or note, the burden of proof that the plaintiff is a " holder in due course "" 
is shifted on him. The following table indicates some of the chief grounds 
of defence on the part of the acceptor against the drawer, and also against 
the indorsee respectively : 



Acceptor sued by the 
drawer may plead — 



Acceptor sued by the 
Indorsee may plead — " 



/'No consideration, or an accommodation bill. 
Discharge as surety. 
Fraud, duress, force and fear. 
Illegal consideration. 
Patent right defence (s. 30, (4) (5). 
Payment, or discharge. 
Independent agreement. 

^Accommodation bill, or no comsideration from 
the indorsee, or any prior parties to him, for 
the bill. 

Discharge as surety. 

Fraud and no consideration. 

Fraud (as above) with notice. 

Illegal consideration (as above) with notice. 

Patent right defence, s. 30, (4) (5) 

Defective title, s. 31 (4). 

Independent agreement (with notice). 

Title acquired after bill overdue. 

Payment, or discharge. 
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Capacity and Authority of Parties. Sec. 22. 

2/8. Capacity to incur liability as a party to a bill l is capacity of 

co-extensive with capacity to contract : 2 imp.Act,».22 



Provided, that nothing in this section shall enable a cor- Agtocorpor- 
poration to make itself liable as drawer, acceptor or 
indorser of a bill, unless it is competent to it so to do under 
the law for the time bein^ in force relating to such cor- 
poration : 3 

2. Where a bill is drawn or indorsed by an infant, ^ "'"s by 

J ' minoro, &c., 

minor, or corporation having no capacit}' or power to S^I^nstotier 
incur liability on a bill, the drawing or indorsement entitles p^*' *•**"• 
the holder to receive payment of the bill, and to enforce it 
against any other party thereto. ^ 

^ Originally the right to draw, hold, indorse or accept, a bill of exchange 
seems to have been confined to merchants, and other persons engaged in 
trade generally , or in the traffic of bills. The old rule was formerly pre- 
valent on the continent of Europe, founded in some measure upon the 
peculiar remedies which existed in such cases in favor of merchants, and 
gave credit to the bills. But this is now totally disregarded ; and all 
persons having general capacity in other respects, whether engaged in 
trade or not, are capable of doing all or any of these acts : Story on Bills, 
s. 71. Contracts with parties not having capacity, are void as a liability 
ah initio, but not as to the capacity to transfer the title to, and the right 
of action on, the bill or note, as provided in sub-s. 2. The contracts of luna- 
tics, or drunken men, are voidable, and not void. *' There are four man- 
ners of lunatics or non compos mentis : (a) Idiot or fool natural. (6) He who 
was of good and sound memory and, by the visitation of God, has lost it. 
(c) He who is sometimes of good and sound memory, and sometimes not. 
{d) He who is non compos by his own act, as a drunkard :" Beverley's case, 
4 Co. R. 124. Unsoundness of mind will not vacate a contract if it be 
unknown to the other contracting party, and no advantage has been taken 
of the lunatic. Therefore where a lunatic purchased certain annuities of 
a society which at the time had no knowledge of his unsoundness of mind, 
the transaction being in the ordinary course of human affairs^ and fair 
and bona fide on the part of the society, the transaction was sustained : 
MoUon V. CamrouXf 4 Ex. 17. See also Alcock v. Alcock, 3 M &; Gr. 268, 
Beaven v. McDonnell, 9 Ex. 309, and Be James, 9 Ont. P. R. 88. In an 
action by an indorsee against a prior indorser, it is a good plea that when 
he indorsed the bill, he was so intoxicated and under the influence of 
liquor, and thereby so entirely deprived of the use of his reason, as to be 
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Sec. 22. unable to understand the nature or effect of the indorsement ; and that 
the plaintiff*, at the the time of the indorsement, was aware of his being 
in that state : Gore v. Gibson, 13 M. & W. 623 ; 9 Jur. 140. 

^ This may be construed as excluding from liability on bills or notes, all 
persons who have some inherent, or, for the time being, some irremovable 
incapacity to contract. Such are (1) Infanta, or persons under the age of 
twenty-one years. The full age of twenty-one years is completed on the 
day preceding the anniversary of a person's birth : Anon. 1 Salk. 44. A 
person born on the 16th August, 1725, who died on the 15th August, 1746, 
was held to have lived to attain the age of twenty-one years ; Toder v. 
Sansanif 1 Bro. P. C. 468. (2) Corporations having no express or implied 
power to draw bills or give notes. (3) Alien enemies. All contracts be- 
tween the subjects or citizens of different nations which are at war with 
each other, made without the Sovereign's license, are utterly void : Potts 
V. Bell, 8 T. R, 548. Prior to recent legislation, married women, being 
classed by the common law, as persons under disability, incurred no lia- 
bility by drawing, indorsing, or accepting a bill ; and a married woman's 
incapacity to contract by reason of her coverture, was not removed by her 
falsely representing herself as being a widow : Cannam v. Farmer, 3 Ex. 
698. By the common law a married woman incurred no liability by 
drawing, accepting, or indorsing a bill of exchange or promissory note, 
unless she was a sole trader within the City of London, or unless her 
husband had abjured the realm, or was deemed, in contemplation of law, 
to be civilly dead, by being under a general sentence of imprisonment for 
life or a term of years, or if he had renounced civil life for a religious pro- 
fession, or was an alien resident abroad. Nor did her indorsement trans- 
fer any title or property in a bill or note payalole to her, unless she indorsed 
it with her husband's consent. But under the Married Women's Pro- 
perty Act, R. S. 0. 1887, c. 132, she may become a party to any such 
contracts ; but the judgment entered against her, must be against her 
separate property. See the cases of Lawson v. Laidlaw, 3 App. R. 77, 
and Beemer v. Oliver, 10 App. R. at p. 661. " Legal incapacity" cannot 
be confined to total incapacity to do any legal act whatever, but must 
comprehend legal incapacity to do some particular act ; though th ere may 
be capacity to do some legal acts : Charlton v. Linijs, L. R. 4 C. P. 374. 
** Capacity" must be distinguished from "authority." Capacitj'^ means 
power to contract so as to bind oneself. Authority means power to con- 
tract on behalf of another, so as to bind him. Capacity to contract is the 
creation of law. Authority to contract is derived from the act of the parties 
themselves. Want of capacity is incurable. Want of authority may be 
cured by ratification. Capacity is a question of law. Authority is a ques- 
tion of fact : Chalmers on Bills, 54. If a person has capacity to do any act, 
or is under any incapacity to do any act, by the law of the place of his 
domicil, the act, when done there, will be goverend by the same law, where- 
ever its validity may come into contestation in any other country : Story 
on Conflict of Laics, s. 64. 
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^ The capacities and powers of trading and other corporations are Soc. 22. 
limited in degree, according to the business or functions of such corpora- 
tions ; and the measure of a corporation's liability in respect of its con- 
tracts must be co-extensive with its power to make them : Be Central 
Bank, 26 Can. L. J. 335. As a general rule the contracts of corporations 
must be under the corporate seal ; but the rule admits of some exceptions 
in the cases of contracts where the charter, or the purpose incidental to 
the business of the corporation, authorizes the making of bills and notes ; 
and in the cases of contracts specially authorized by statute to be made 
without the corporate seal : also in the cases of contracts where the cor- 
poration is estopped from disputing its liability. A non-trading partner- 
ship (such as solicitors) may ratify a bill not binding on the partnership ; 
Ijut a bill or note ultra vires of a corporation, cannot be ratified. Corpora- 
ations are mentioned in the statute of 3 & 4 Anne, c. 9, respecting 
promissory notes, as persons who may make and indorse negotiable notes. 

Illustrations. 

The mention of a corporation not having power to take notes, in the 
body of a note payable to the corporation or bearer, does not put the 
bearer of such note on a worse footing than if the name of a fictitious payee 
had been inserted : Hammond v. Sm>allf 16 U. C. Q. B. 374. 

A departure from the style of the corporation, will not avoid a note 
made to it, if it substantially appears that the particular corporation was 
intended : Batik of Tennessee v. Burk^ 1 Cold. (Tenn. ) 623. 

A company incorporated for trading and other purposes may bind 
itself by a contract made in furtherance of the purpose of its incorpora- 
tion, though not under seal : Henderson v. Australian Steam Navigation 
Co., 5E. &B. 409. 

Where a company is established for trading purposes, the business of 
which requires that it should have the power of issuing bills of exchange 
Aud promissory notes, as in banking and trading companies, such a com- 
pany has impliedly that power : Ckiirch v. Imperial Gas Light Co., 6 A. 
& E. 861. 

So where the power appears to exist under the articles of association, 
though it could not be inferred from the nature of the business of the 
company, such company may issue negotiable instruments : Peruvian B. 
■Co. V. Thames Marine Insurance Co., L. R. 2 Ch. 618. 

A promissory note signed on behalf of a company by its manager, but 
which was not necessary for the company's trading, and not authorized, 
is not binding on the company: Be Cunningham d;Co., 36 Ch. D. 532. 

Where any application of the funds of a company would not be war- 
ranted by its charter, the Court cannot declare the company's property 
•or funds liable therefor ; as such a declaration would be giving judicial 
sanction to a liability M/<ra vir 6a of the company: North American Life 
Insurance Co.'s Case, 20 Can. L. J. 335. 

A railway company not having been authorized by its charter, or the 
general Railway Act of 1851, to draw bills or give uottis, cannot so con- 
tract : Topping v. Buffalo <t-c., B. Co., 6 U. C. C. P. 141. y 

A railway company incorporated by a special act of the Imperial Par- 
liament containing the usual clauses inserted in such statutes, cannot 
accept bills of exchange: Bateman v. Mid- Wales B. Co., L. R. 1 C. P. 499. 
12 
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Sec. 22. A company incorporated for repairing steamboats and other vessels, and 
having power to transact business of a commercial character, may giv& 
and take notes in the course of its business : Kingston Marine B. Co, 
v. Chinn, 3 U. C. Q. B. 368. See as to a salvage company, Thompson ▼► 
Universal Salvage Co. , 1 Ex. 694. 

A mining company incorporated under C. S. C. c. 63, has not as a neces- 
sary incident to its business the right, to draw bills or give notes : Gilbert 
V. McAmianyf 28 U. O. Q. B. 384, s. p. Dickinson v. Valpy^ 10 B. &; C. 
128. 

Commissioners for a turnpike road trust, appointed under a statute 
limiting their powers, took a note from the tenant of the road for the- 
amount of rent ; — Held, that the commissioners had no power, to give 
time by note for payment of rent already due : Ireland v. Ouess, 3 U. 
C. Q. B. 220. 

A promissory note signed on behalf of a municipal corporation in set- 
tlement of a judgment against the municipality is void, no power to give 
promissory notes being implied as necessary to the business of the cor- 
poration ; and besides the legislature having empowered municipalities to- 
raise money in a different way : Pacaucl v. Corporation of Halifax Southy 
17 L. C. R. 66. 

Where no denial of the capacity of a corporation to draw a bill or 
make a note is pleaded, the Court will presume that the corporation i» 
capable in law of making negotiable paper : Farrell v. Oshawa Manu/ac- 
tuHng Co,, 9 U. 0. C. P. 239. 

Where a municipal corporation had allowed judgment to be obtained 
ex parte^ on a promissory note signed by its mayor and secretary -treasurer, 
and then appealed on the ground that the note was void for want of 
authorization in the signers, the appeal was dismissed on the ground that 
the note being apparently regular, and the corporation not having objected 
in the Court below to the want of authority to make such note, could not 
raise such defence in appeal : Corporation of Grantham v. Conture, 10 
Rev. Leg. 186 ; s. c. 2 Leg. News 350. 

The secretary-treasurer of a municipal corporation has no power to 
sign notes and accept drafts : Martin v. Corporation of Hull, 9 Rev. Leg. 
512 ; and 10 Rev. Leg. 232. 

A negotiable promissory note made by building society or other cor- 
porate body, not specially authorized by its charter to make promissory 
notes, is a promise held out to the public that it will pay the amount to- 
the order of the person named therein, and will be held good as an 
acknowledgment oi indebtedness ; and in the absence of a plea specially 
denying the existence of the debt or the authority of the officers to make 
the note, the indorsee of such note may recover the amount from the 
corporation, on the mere production of the note : Society de Construction du 
Canada v. Banque Nationale, 3 Leg. News 130, and 24 L. C. J. 226. 

A note given by a building society as collateral security for an advance 
to the society, is not an ordinary negotiable note : Cooky v. Dominion 
Building Society, 1 Leg. News 495. 

By the provisions of several statutes it was enacted, that ** it shall not 
be lawful for any body corporate to borrow, owe, or take up any money 
on their bills or notes payable on demand, or at any less time than six 
months from the borrowing thereof "; — Held, that a corporation not 
established for trading purposes could not become acceptors of a bill pay- 
able at a less period than six months from the date : Broughton v. Man- 
chester Waterworks, 3 B. & A. 1. 
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Directors of a cemetery company were by their act of incorporation See. 22. 
empowered to make contracts and bargains touching the undertaking, 
and to do and transact all other matters and things requisite to be done 
and transacted for the direction and managment of the affairs of the 
company ; — Held, that they had no power to accept or indorse bills : 
Steele v. Harmer, 14 M. &; W. 831 ; 4 Ex. 1. See also Brown v. Byers, 
16 M. & W. 262. 

If a bill is drawn on behalf of a company for any purpose not within 
the scope of the business of the company, and not such as the directors 
have power by the deed of settlement to bind the company in respect 
of, it does not bind the company, and is not available in the hands 
even of Vk bona fide holder: Balfour v, Ernest^ 5 C. B. N. S, 601. See 
also Bramah v. Roberts, 3 Bing. N. C. 963 ; and Butt v. Woi^elU 12 A. 
& E. 745. 

See also, note 1 to s. 17, and the notes to s. 26. 

^ An infant is in the eye of the law infans, that is speechless, or in 
other words, one that cannot speak for himself in the ordinary matters 
of contract : Oolding^s Petition, 67 1^. H. 149. The law does not con- 
sider an infant is capable of making an accurate computa^tion : Truman 
V. Hurst, 1 T. R. 40. An infant may bind himself to pay for his neces- 
sary meat, drink, apparel, necessary physic, and such other necessaries ; 
and likewise for his good teaching or instruction, whereby he may profit 
himself afterwards : 1 Co. Liit. 172. This is benignity to infants, for if 
they were not allowed to bind themselves for necessaries, ^no person would 
trust them, in which case they would be in worse circumstances than 
persons of full age : 3 Bacon^s Abridgement 593. 

Illustbations. 

An infant is not liable on a bill of exchange accepted by him for neces- 
saries : Williamson v. Waits, 1 Camp. 653. But see Russell v. Lee, 1 Lev. 
86, and the reporter's note to this case, in 1 Camp. 553. 

An action cannot be maintained against an infant upon his promissory 
note as it is, but it can be maintained for the necessaries for which such 
note was given : McCroillis v. How, 3 N. H. 348, s. p. Sivasey v. Vander- 
heyden, 10 Johns. (N. Y.)33. 

An action is maintainable by an indorsee for value against an acceptor 
of a bill, accepted while such acceptor was an infant for a debt contracted 
during infancy, though not for necessaries : Belfast Banking Co. v. 
Doherty, 4 L. E. Ir, 124. 

A note executed by an infant as surety for another, is void : Maples v. 
Wightman, 4 Conn. 376. 

A note given by an infant who is the father of a bastard child, on a 
settlement with the mother, is valid : Gavin v. Burton, 8 Md. 69. 

An infant who has traded while -under age, and who has, while so tra- 
ding, committed an act of bankruptcy, may be adjudicated a bankrupt 
after he has arrived at full age : Ex parte Lynch, 2 Ch. D. 227. 

Action was brought on a promissory note made by the defendant, a 
minor, and indorsed by the payees to the plaintiffs before maturity. 
Defendant pleaded his minority ; but, held, that as the evidence proved 
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Sec. 22* that the defendant was a trader, and that as the note was given for goods 

^ — -Y ' purchased for the use of his business as such, he was liable : City Bank v. 

Lafleur, 20 L. C. J. 131. 

Four promissory notes were made by the defendant and one H. , payable 
to the plaintiS for the purchase of the plaintiff's interest in certain home- 
stead lands in the state of Michigan, H. being the purchaser of the lands, 
and defendant signing as surety. Under the laws of Michigan only persons 
over twenty-one years could locate homestead lands ; and the plaintiff was 
under that age. There was no representation that the plaiutiflf was of age, 
and H. obtained from the plaintiff a surrender of his interest in the land, 
whereby he was enabled to have himself located iu his stead, which he 
otherwise might have had difficulty in doing, and he got the same rights 
which he would have got if the plaintiff had been of full age : — Held, that 
it could not be said that there was no consideration for the notes, nor any 
misrepresentation ; and the plaintiff was therefore entitled to recover : 
Fletcher v. Noble, 8 Ont. R. 122. 

J., an infant gave to M. a promissory note for the purchase money of a 
buggy, indorsed by his father, who was of unsound mind, and unable to 
understand what he was doing. The father received no consideration, 
and M. was not aware of his condition ; —Held, that the father's estate 
was not liable : Me James, 9 Ont. P. R. 88. 

^ The title, but not any contract of liability on the bill, passes from the 
person or corporation having no capacity to contract, to the holder, with all 
rights to enforce it against the other parties, and is equivalent to an indorse- 
ment "without recour&e." In ordinary cases a corporation which has no 
capacity to draw a bill or make a note, incurs no liability by indorsing a 
bill or note. The question has been mooted whether corporations having 
no such capacity, can draw a cheque on a bank ; such cheques being defined 
by s. 72 to be bills of exchange drawn on a banker payable on demand. 
But it was held in the case of a mining company (which companies have 
no power to draw bills ; see note 3, to s. 22), that cheques drawn by the de 
facto directors of such a company, and paid by a bank, discharge the bank 
from liability in respect of the moneys of such company : Mahony v. East 
Holyford Mining Co., L. R. 7 H. L. 869. The signature for a corporation 
is a procuration signature. 

Illustrations. 

A note made payable to the treasurer of, and indorsed by him to, a 
municipal corporation, to secure a balance due the corporation on a past 
transaction, is not void under the Municipal Acts : Corporation of Belle- 
ville V. Fahey, 5 U. C. L. J. N. S. 73. 

In an action against an acceptor by an indorsee, it is no defence that the 
drawers who had drawn the bill payable to themselves, and indorsed it, 
were infants when it was drawn : Taylor v. Croker, 4 Esp. 187. 

An indorsement by an infant, though he is not capable of making a new 
contract, transfers the property in the bSl ; his indorsement being a con- 
dition of the contract : Lehel v. Tucker, 8 B. & S. 833 ; s. p. Nightingale 
V. Withington, 15 Mass. 272. 

Signature 33. Jfo persoii is liable as drawer, indorser, or acceptor 

essential to ^ . i i -o • i i ii_ i. 

liability. of a bill who has not signed it as such :i Provided that — 
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(a) Where a person signs a bill . in a trade or assumed Sec 23. 
name, he is liable thereon as if he had signed it in his own Tr«de name 

' ° binds. 

name : 2 imp.Act,B.23^ 

' Ind. Act,8 28. 

(b) The signature of the name of a firm is equivalent to Firm's nam* 
the signature by the person so signing of the names of all 
persons liable as partners in that firm. 3 

^ By the rules of the law- merchant, no one is liable on a bill unless 
he is a party to it in one of the characters above named. But there has 
been a conflict of decisions as to how far the signature of a stranger to a 
bill or note, creates a liability or not. In some cases it has been held that 
it is not absolutely essential to the liability of the party signing, that the 
claim of liability on, or title to, the bill should have come through him ; 
nor that he should have signed his name on the back of the bill where an 
indorser usually signs. But in other cases such a signature when placed 
above the indorsement of the payee, has been held to create no liability ; 
while in other cases, such a signature has been held to make the party liable 
as maker. In both classes of cases the signature had been made by a party 
who had agreed to become a surety for the payment of the bill or note. 
This conflict of decisions, and the absolute terms of this section, would 
seem to be moderated by s. 56. In actions on bills or notes, it is not / 
admissible to give evidence that the bill or note sued upon, is the contract 
or liability of an undisclosed principal : 2 Taylor on Evidence, 933. See 
notes to ss. 6, 30 and 56. 

Illustrations. 

A note was drawn by L. & E. payable to P., and was indorsed by G., 
and then by P. who signed his name lengthwise on the back of the note, 
P. signed it cross-wise ; — Held, that G. by indorsing the note and giving 
it to P., allowed him to transfer it to whom he pleased ; and that he was 
liable as an indorser : McLean v. Gai^ier, 2 Russ. & Gel. 432. 

A. made his note payable to B. or bearer ; before delivery to B., D. 
indorsed it ; — Held, that D., the indorser, was liable to B. as holder of 
the note : Vanleuven v. Vanduseriy 7 U. C. Q. B. 176. 

Where A. made a note payable to B. or order, and C. wrote his name 
on the back, without B.'s first indorsement ; — Held, that C. could not be 
considered as a new maker ;'and therefore not liable : Steer v. AdamSf 6 
U. C. 0. S. 60. See Wilcocks v. Tinning, 7 U. C. Q. B. 372. 

A., an indorser who became a party to a note for the accommodation of 
the maker, on condition that B. should also become an indorser, but B. 
having refused ; — Held, that A. was not liable, even at the suit of a holder 
for value : Ontario Bank v. Gibson, 4 Man. R. 440. 

W. made a note not negotiable, for money lent to W., and A. and B. 
signed on the back of the note as sureties ; one of them had paid interest 
on it, and both promised to pay the note, when spoken to ; — Held> 
that they were not liable upon the note : SkUbeck v. Porter, 14 U. C. 
Q. B. 430. See also. Leaf v. Gibbs, 4 C. &; P. 466. 
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Sec 23> Where after a note is completed, it is signed by a third party, or is so 
' signed by him after maturity, without any consideration or agreement to 

extend time, such third person is not liable : Ryan v. McKerral, 15 Ont. 

R. 460. 

When a man's name is written on the. back of a bill or note without 
the intention to indorse^ and so to make himself liable for it, he is not so 
liable. Though he put his name on the back, that is a writing, but it is 
not an indorsement in the legal sense of the term. The writing must 
always be done animo indorsandi, in order to make it effectual to bind 
the indorser : Keene v. Beard, 6 Jur. N. S. 1248. 

Where A. as surety indorsed a note in blank, payable to B., but not 
negotiable; — Held, not liable as maker : Mc Murray v. Talbot y 5 U. C. C. P. 
157. 

A. drew a bill on B. requiring C. to be a surety. The bill was accepted 
by B. and also by C. , each writing his name on it : Held, C. not liable as 
acceptor : Jackson v. Hudson^ 2 Camp. 447. " I know of no custom or 
usage of merchants according to which if a bill is drawn upon one man, it 
may be accepted by two. A bill may be accepted by the drawee, or 
failing him, by some one for the honor of the drawer :" Per Lord Ellen- 
borough, C. J., Ibid. 

A party had indorsed the bill as surety, but had signed his name after 
that of the payee ; — Held, that the payee could not recover against him, 
as he was a party to the note subsequent to the payee himself : Jones v. 
Aahcroft, 6 U. 0. O. S. 154. 

Y. signed a non-negotiable note and H. , who agreed to be his surety 
wrote across the back ''a joint note, or better than a joint note," and 
signed it ; — Held, that H. was liable as maker : Piers v. Hall, 2 Pugs. & 
Bur. 34. 

Where A., not a payee, puts his name on the back of a promissory note 
payable to B. or order, before it is delivered to the payee to take effect 
as a promissory note, he is liable as maker : Bell v. Moffat, 4 Pugs. & 
Bur. 121. 

Where A. B. &. S. M. assigned their stock in trade to trustees to carry 
it on in the name of S. M., and S. M. was employed by the trustees as 
their agent, and indorsed bills which he discounted and applied the pro- 
ceeds, partly to the business and partly for his private purposes ; — Held, 
that the signature of S. M. to the bills was prima fade, the signature of 
the trustees : Furze v. Sharwood, 2 Q. B. 388 ; 6 Jur. 554. 

In an action on a note payable to J. H. and indorsed by J. H. to the 
plaintiff, it appeared that there were two persons of the same name, father 
and son, and there was no evidence to show to which of them the note 
had been given, but it appeared that the indorsement was in the hand- 
writing of the son ; — Held, that although prima facie the presumption 
would be that the father was meant, that presumption was rebutted by 
the son's indorsement : Stebbing v. Spicer, 8 C. B. 827. 

^ Trade names, as well as trade marks are in a certain sense property ; 
and where the name of a manufacturer is used to designate goods of his 
make, it will be protected in equity : Ainsworthv. Walraslty, L. R. 1 Ex. 
518. But where the name is merely descriptive of the nature of the busi- 
ness and the locality, and is not so inseparabl}^ connected with the estab- 
lishment that a secondary meaning may be attributable to it, will not be 
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protected : Bobinson v. Bogle, 18 Ont. R. 387. The assumption of a See. 23- 
name belonging to another by a stranger, is not the subject of an action, 
as there is no right of property in a person to the use of a particular 
name, except in connection with a trade or business : Du Boulay v. 
Du Boulay, L. R. 2 P. C. 430. Assuming and using a fictitious name, 
though for the purposes of concealment and fraud, will not amount to 
forgery : Bex v. BouUon, R. &. R. 260. 

Illustrations. 

Where four persons described in a contract not by their individual 
names but as a collective body, and not incorporated, signed with their 
own names, they were held to be individually liable : Ctdlen v. Nickerson, 
10 U. C. C. P. 549. 

One J. employed B. as manager of his business, to carry it on for 
him in the name of B. & Co. The drawing and accepting bills were 
incidental to the carrying on of such business ; but it was stipulated 
between them that B. should not draw or accept bills. B. having accep- 
ted a bill in the name of B. & Co. ; — Held, that J. was liable on the bill 
in the hands of an indorsee who took it without any knowledp:e of the 
relations of J. & B. or the business : Edmunds v. Bushell, L. R. I Q. B. 97. 

' The signature of a firm is deemed to be the signature of all persons 
who are partners in the firm, whether working, dormant, or secret, or 
who, by holding themselves out as partners, are liable as such to third 
parties : Pooley v. Driver, 5 Ch. D. 468. 

Illustrations. 

A note of a firm carrying on business as bankers, was signed by one of 
them in the following form: '*l promise to pay the bearer on demand 
^ve pounds; value received. For J. C, R. M., J. P., and T. S., 
R. M.;" — Held, that the holder of this note had not a separate right of 
action against the party so signing^ but that the firm was liable : Ex parte 
Buckley, 14 M. & W. 469 ; s. p. L<yrd Oalway v. Matthew, 10 East 264. 

A. who was a cheesemoi^er at Woolwich, carried on at Woolwich the 
hosiery trade in partnership with C. , but in his own name. C. accepted 
in the name of A. a bill drawn for goods supplied to the partnership, and 
which was addressed to A. at Woolwich : — Held, that the acceptance 
was binding on A. although the bill was not addressed to the place where 
the partnership business was carried on : Stephens v. Beynolds, 5 H. & N. 
513 ; 2 L. T. N. S. 222. 

In the absence of express agreement to that effect, a creditor taking 
the note of one partner for a debt of the partnership, and suing thereon, 
but failing to recover the amount of the note, is not precluded from after- 
wards claiming the amount of the note against the partnership : Carruthera 
V. Ardagh, 20 Grant 579. 

If the name of a partnership firm be merely the name of an Individual 
partner, proof that he signed such name to a bill of exchange is not enough 
to make the firm liable on the bill. To establish the liability, the holder 
of the bill must further prove that the sis^nature was put to it for the 
purposes of the firm : Yorkshire Banking Co, v. Beatson, 4 C. P. D. 204. 

On the dissolution of a firm it was agreed that an agent should be 
appointed to realize the assets, and that the business should thereafter 
be carried on by one of the retiring partners. Bills on the old firm were 
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Sec* 23* accepted by the agent in his own name, and that of the partner ; — Held, 
that the agent had no authority so to accept such bills, and the partner 
was not liable : Odell v. Corviack Bros., 19 Q. B. D. 223. 

One who takes from a member of a trading firm in satisfaction of his 
separate debt, a negotiable security in the name of the partnership, is 
bound to show that it was accepted or indorsed with the concurrence of 
the other parties : Leverson v. Lane, 13 C. B. N. S. 278. 

In an action by indorsee against members of a firm on a bill accepted ia 
the name of the firm, upon its being proved that the acceptance was by 
one of the partners in fraud of the partnership, and contrary to the part- 
nership articles, the onus is cast on the holder of the bill, of shewing that 
he gave value : Hogg v. Skeen, 18 C. B. N. S. 426. 

A bill drawn by a partner in the name of his firm, indorsed by him 
also in such name to himself, and discounted at his private bankers for his 
own account, cannot be proved against the joint estate of the firm, unless 
he had authority from his partners to act as he did, with regard to the 
bill, or unless the proceeds have actually been applied to partnership pur- 
poses, and the firm is indebted to his private account sufficient to cover 
the amount of the bill : Ex parte Darlington and Stockton Banking Go. > 
12 L. T. N. S. 372. 

An agent of a bank discounted a note for J. N. , the maker, payable to 
and indorsed by a firm in the partnership name, bj" one of the partners, 
the agent knowing that it was so indorsed as security for J. N., and that 
it had no connection with the partnership business ; — Held, that the other 
partners were not liable : Federal Bank v. Nortkwood, 7 Ont. R. 389. 

If the law protects an innocent partner in such a case as the above, it 
is equalljr strict in holding the innocent partners liable for the fraud of 
their co-partner in partnership matters : Per Wilson, J., Ibid. 

In an action by a bona fide holder against the indorsers of a note, it is 
no defence that the note was indorsed by one of the defendants (a firm) 
fraudulently, without the authority of the other defendants, and for mat- 
ters not relating to the business of the partnership ; McLeod v. Ca7*7?ia?i, 
1 Han. N. B. 692. 

One of two attorneys in partnership has no implied authority to bind 
his partner by a note in tlje name oi the firm, though given for their 
debt, as for money handed to the firm by a client to be laid out on mort- 
gage : IJedley v. Bainbridge, 3 Q. B. 316 ; 6 Jur. 853. 

The implied authority of one partner to bind another by a note or bill, 
is confined to partnerships for the purpose of trade : Ibid. 

Two partners carried on business as brokers, under an agreement that 
they were to get orders on commission and divide the expenses. One of 
them travelled for orders, and having incurred expenses, drew a bill for 
the first time in the partnership name, to raise funds to execute an order. 
The other partner accepted it, but, before it was issued, countermanded 
the authority to negotiate it, and it was negotiated without his knowl- 
edge ; — Held, that the mere partnership did not render him liable upon 
it : Yates v. Dalton, 28 L. J. Ex. 69. 

A partner has no implied authority by law to bind his co-partners by 
his acceptance of a bill except by an acceptance in the true style of the 
partnership; therefore where a firm consisted of J. B. and C. H., the 
partnership name being J. B. only, and C. H. accepted a bill in the name 
of J. B. & Co. ;— Held, that J. B. was not bound thereby : Kirk v. Blur- 
ton, 9 M. & W. 284. 
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A bill drawn upon a firm as M. & McQ. , their partnership name being 8ec« 23- 
M. McQ. & Co., was accepted in the former name ; — Held that the firm * i ^ 
of M. McQ. & Co. were not liable : Quebec Bank v. Miller^ 3 Man. R. 17. 

A bill was indorsed by the payee to another, who indorsed it, and 
added to their indorsement the following, " In need S. P. & Co." The 
bill was subsequently indorsed in blank to a bank, who indorsed it in 
blank to the plaintiffs, who indorsed it specially, " Pay Messrs. Temey 
& Farley, or order" who indorsed it in blank by writing a different name, 
** Thomas Tern ey & Farley." The bill when due was duly presented at 
S. & Co., London, bankers, and was dishonored. On the same day it 
was presented at S. P. & Co. 's who refused to pay it, solely on the ground 
of the irregularity of Temey & Farley's indorsement. The custom of 
London bankers was admitted to be to refuse all bills, even their own 
acceptances, where there is a letter wrong in any indorsement. The bill 
was then sent to Terney & Farley, who lived in Ireland, to rectify the 
mistake, and the bill, with the proper indorsement on it, was then sent 
up to London, and again presented to S. P. & Co. 's who refused to pay it 
as being out of time ;— Held, that the bank was liable on the bill: 
Leo7iard v. mia&n, 2 C. & M. 589 ; 5 Tyr. 415. 

A former partner in a firm which had dissolved, indorsed inadvertently 
in the firm's name, a note payable to the firm and made to it before the 
dissolution ; — Held, that he was personally liable : Lumbermtin^s Bank v. 
Pratt, 57 Me. 563. See also Tuten v. Ryan, 1 Spears (S. C.) 2403. 

A partner has no implied authority to bind his firm by issuing accept- 
ances of the firm in blank : Hogarth v. Latham, 3 Q. B. D. 643. 

24. Subject to the provisions of this Act, 1 where a Forged or 

. , . unHuthorisB- 

siffnature on a bill is forged 2 or placed thereon without ^ signature 

*-* o A inoperative. 

the authority of the person whose signature it purports to {"f-J*'^'''Jt 
be, the forged or unauthorized signature3 is wholly inopera- 
tive, and no right to retain the bill or to give a discharge 
therefor or to enforce payment thereof against any party 
thereto can be acquired through or under that signature, 
unless the party against whom it is sought to retain or Unless party 

, , . w estopped, 

enforce payment of the bill is preclued from setting up the 
forgery or want of authority : ^ 

Provided, that nothing in this section shall affect the Proyiso. 
ratification of an unauthorized signature not amounting to 
u forgeiy : 5 

And provided also, that if a cheque, payable to order, Payment on 

is paid by the drawee upon a forged indorsement out of cheque. 

the funds of the drawer, or is so paid and charged to his 

account, the drawer shall have no right of action against 

the drawee for the recovery back of the amount so paid, 
13 
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Sec. 24. or no defence to any claim made by the drawee for the 
amount so paid, as the case may be, unless he gives notice 
in writing of such forgery to the drawee within one 
year after he has acquired notice of such forgery ; and in 
case of failure bv the drawer to sive such notice within 
the said period, such cheque shall be held to have been 
paid in due course as respects every other party thereto or 
named therein, who has not previously instituted proceed- 
ings for the protection of his rights. ^ 

^ The provisions of the Act referred to are evidently those in s. 29 subs. 2, 
and 30 (1). This clause makes forged signatures, and unauthorized signa- 
tures, ** wholly inoperative" to convey any title to the bill; and therefore 
such signatures operate as a block in the chain of title to such bill, unless 
the party whose signature is forged or unauthorized, is estopped from deny- 
ing his liability. See further, the notes to ss. 54 and 55. 

2 **Forged signature on a bill." This section only deals with the 
forgery of a signature on a bill, which in effect it blots out of the bill, by 
declaring it to be * * wholly inoperative, " so far as it affects any validity in, or 
title to, the bill. Section 63 deals with other classes of forgeries, "mate- 
rial alterations," under which such bills are declared to be void, except 
as to a particeps criminiSf or only to the extent of the material altera- 
tion, when in the hands of a * * holder in due course. " See the notes to 
that section, and also notes to ss. 5 and 7 as to the signature in the name of 
" a fictitious or non-existing person." The following acts with reference 
to bills and notes have been held to be forgery, if done with fraudu- 
lent intent : Writing the name of another without authority ; Bex v. 
Dunn J 1 Leach C. C. 57 ; Begina v. Take, 17 U. C. Q. B. 296 ; Begina v. 
Beards 8 C. & P. 113. Writing the name of a fictitious person : Bex. v. 
Marshall, R. & R. 75 ; Bex v. Bolland, 1 Leach C. 0. 83. Writing the 
name of a fictitious firm : Begina v. Bogers, 8 O. & P. 629. Indorsing in 
the name of one of several payees, although the bill was not negotiable 
without the signatures of all : Begina v. Winterhottom, 2 C. & K. 37. 
Assuming a false name for the purposes of pecuniary fraud, Bex v. 
Peacock, R. &; R. 278. Putting a false address to the name of the accep- 
tor: Begina v. Epp^, 4 F. & F. 81, Writing a promissory note on a piece 
of paper which has on it the genuine signature of another : Bex v. Hales, 
17 How. St. Tr. 161, 209, 229. Writing one's own name with the inten- 
tion that it should pass for another's signature : Mead v. Young, 4 T. R. 
28. Filling up a blank acceptance with a larger sum than is authorized, 
Bex V. Harte, 7 C. &; P. 652 ; or a blank cheque, Begina v. WUnon, 2 Cox 
C. C. 426. Altering a bill from a lower to a higher sum : Bex v. Tea^ue, 
R. & R. 33. Altering the period of payment : Rex v. Atkinson, 7 C. & 
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P. 669. A forged paper purporting to be a bank note is a promissory Sec- Si- 
note, and equally so, even if there be no such bank as that named : 
Hegina v. Macdmaldy 12 U. C. Q. B. 542. 

Illustrations. 

The holder of a promissory note whose title thereto was derived from 
an indorsement which proved to be a forgery, although he had acted 
in entire eood faith, cannot recover the amount of the note from any of the 
previous mdorsers : Lartie v. Evanturely 2 L. C. L. J. 115. 

When the original indorsement of the payee's name on a bill of ex- 
change was written without authority, and therefore a forgery, the subse- 
•quent indorsement by such payee, after the bill had arrived at maturity, 
was held not to give the holder any title to the bill : E»daXU v. La Nauze, 
1 Y. & C. Ex. 394, 

Notice of such fraudulent indorsement given to the honafde holder of 
<a note, will not affect his ri^ht to recover, nor will it affect the right of 
his indorsee, though the last mdorsement was made after the note was due : 
McLeod V. Carman, 1 Han. N. B. 592. 

The Court will not order the production of cheques alleged by the 
'defendant to be forgeries, for the sake of comparing the handwriting with 
a document, about the genuineness of which the parties are at issue : 
Wilson V. Thomhury, L. R. 17 Eq. 617. 

These (forged) documents are not bills of exchange ; therefore prima 
Jacie such documents are not dealt with by the Act. But as between 
parties, where one is estopped from denying to the other that the docu- 
ment is a bill of exchange, the document as between them must be treated 
{IS a bill of exchange, and as being within the Act : Per Lord Esher, 
M. R., Vagliano v. Bank of England, 23 Q. B. D. 252. 

' " Unauthorized signature." The general rule is that if any person puts 
the name of another on a bill or note without authority, with the inten- 
tion of meeting the payment of such bill or note when due, or that the 
person whose name has been put on the bill or note will overlook it, it is 
forgery : Rex. v. Forbes, 7 C. & P. 224. So if a person relying upon the 
kindness of a near relation or friend, uses his name on a bill or note with- 
out authority, trusting that such person will pay it rather than there 
should be a prosecution, this is also forgery. And the fact that such 
relation or friend had on three or four previous occasions, when bills had 
been so drawn, paid them without remark or remonstance, would afford 
no ground for the belief that he had authorized such use of his name : 
Regina v. Beard, 8 C. & P. 143. 

Illustrations. 

A person who knows that another is relying upon his forged signature 
to a bill cannot lie by and not divulge the fact until he sees whether the 
position of such other person is altered for the worse, or he will be held 
to have acquiesced in the forgery, and be estopped from denying his 
liability on the bill : McKenzie v. British Linen Co., 6 App. Cas. 82. 

The name of one F. had been forged to a note, but previous to the trial 

he had stated that he had signed the note for the accommodation of his 

co-defendant; — Held, that F.'s conduct amounted to an adoption and 

jratification of the signature to the note, and that he was liable thereon : 

Union Bank v. Fai-nsioorth, 19 Buss. & Gel. 82. 
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Sec. 24. If a party to a bUl, on being asked if it is his handwriting, answers that 
"it is, and will be duly paid, he cannot afterwards set up a defence of 
forgery, for he has credited the bill, and induced others to take it : Leach 
V. Buchanan, 4 Esp. 226. 

A bill purporting to be drawn by a really existing firm payable to. their 
order, and to be indorsed by them, was negotiated by the acceptor with 
that indorsement upon it. The drawing and indorsement were forgeries; 
— Held, that if the bill was accepted and negotiated by the acceptor with 
knowledge of the forgery, he was estopped to deny the indorsement as. 
well as the drawing ; Beeinan v. Duck, 11 M. & W. 251. 

Where the trustees of a charity left their seal in the custody of their 
secretary, and he fraudulently affixed the seal to five forged powers of 
attorney authorizing the transfer of stock ; — Held, that any alleged 
negligence in allowing the secretary to have the custody of the seal was^ 
very remotely connected with the fraudulent act of transfer, and not such 
as to make the trustees liable therefor. If a person negligently keeps his- 
cheque book, or neglects to lock the desk where it is kept, and a servant 
or stranger takes it and forges a cheque, such person is not guilty of legal 
negligence to make him liable for the consequences of such forgery : 
Bank of Ireland v. Evans Charities, 6 H. L. Oas. 389. 

Where a bill of exchange has been negotiated by means of the forgery 

of the name of the payee, as indorser, equity will restrain even a bona 

Jide holder of the bill from suing the acceptor, and will direct the forged 

instrument to be delivered up to be cancelled : Esdaile v. La Navze, 1 Y. 

& C. Ex. 394. 

* The doctrine of Estoppel has been much discussed in some of thfr 
cases. It is generally favored by the courts, especially where it is essen- 
tial to the quick and easy transaction of business. And so that a man 
should be able to put faith in the conduct and representations of his fel- 
lows, the Courts have inclined to hold such conduct and representations 
binding, in cases where a mischief or injustice would be caused by treating 
their effect as revocable : 2 Smithes Leading Ca^es 460rt. And although it 
has been laid down as a broad general principle that wherever one of two 
innocent persons must suffer, by the act of a third, he who has 
enabled such person to occasion the loss must suffer it, (Per Ash- 
urst, J. , in Lickbarrow v. Mason, 2 East 70), the general rule now 
seems to be that where a clerk or servant of one person has by virtue 
of his employment, been able to commit a fraud on another, negligence of 
the employer of such clerk or servant, must have been the immediate 
cause of the fraud, so as to make such employer liable ; but where such 
negligence of the employer is the remote and not the proximate cause of 
such fraud, the employer is not liable. Mere negligence, or a careless and 
slovenly mode of conducting business is not enough : Vagliano v. Bank of 
England, 22 Q. B. D. 117. 

Illustrations. 

In an action against the indorser of a note, it appeared that his name 
had been written by the maker, his nephew, and there was no evidence of 
express authority ; but it was proved that the defendant had before and 
afterwards indorsed for his nephew on purchases by him from the plain- 
tiffs, and that when payment of this note was demanded from him, he had 
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asked for time, and had not denied his indorsement until some months See 24- 
afterwards, wheu the maker had absconded. His excuse was, that he 
kept no memorandum of his indorsements, and supposed it was right ; — 
Held, that the defendant had precluded himself by his conduct from dis- 
puting his liability : PraJt v. Drakey 17 U. C. Q. B. 27. 

On an action by indorsees for value, against a firm of M. and C. , on a 
bill drawn by S. & Co., in their own favour, accepted by M. & C, and 
indorsed by S. & Co. to the plaintiffs, the defendant C. pleaded that the 
bill was accepted by his partner M. in the name of the firm as an accom- 
modation for S. & Co., and without his^ C.'s authority, and was not within 
the scope and objects of the partnership business, and that the plaintiffs 
took it with notice ; — Held, that although it might be inferred that the 
defendant C knew nothing of the bill, and that the acceptance was beyond 
the scope and object of the partnership, and entirely foreign to the pur- 
poses of it, he should have pleaded that it had no reference to any transac- 
tion and dejUings between S. & Co. and his firm : City ofOlasyow Bank v. 
Murdoek, 11 U. C. C. P. 138. 

* There are cases which show that a forgery in connection with a 
bill of exchange or promissory note cannot be ratified ; and this section 
may be read both ways. The first part of the section declares that a 
forged signature is "wholly inoperative" and gives no right to retain or 
enforce payment of it ^* unless the party against whom it is sought to 
retain or enforce payment of the bill is precluded («. e. , estopped by ratifica- 
tion or negligence), from setting up the forgery." The subsequent proviso 
however would seem to countenance the view that a forgery could not be 
ratified. But Lord Blackburn says : ** If a person whose name was used 
without authority, chooses to ratify the act, even though known to be a 
f^rime, he makes himself civilly responsible, just as if he had originally 
authorized it :" McKenzie v. British Linen Co., 6 App. Cas. 99. See the 

<;ases to note 4. 

Illustration. 

One W. accepted certain bills of exchange in the name, but without 
the authority, of his brother J. W. was taken up on another charge of 
forgery, and while in custody the holders of the bills applied to J. for 
payment. J. then gave a written acknowledgment (after the bills had 
been dishonored), that he was responsible for them, and would pay them 
in case his brother should fail to do so ; — Held, sufficient to make J. liable 
on the bills : Ex parte Edwards^ 5 Jur. 706. 

* This proviso is new law, and may be taken as a modification of s. 60 
of the English Act which provides that when a banker, on whom a bill 
payable to order or demand and indorsed, is drawn, pays it in good faith 
and in the ordinary course of business, he- shall be discharged, although 
such indorsement has been forged. A similar clause to s. 60 (Imp.) in 
this measure, was struck out of the Bill during its progress in Parliament. 
The effect of this proviso is to fix a limitation of time to a claim against a 
bank or other drawee, for paying out of and charging against the funds 
•of a customer, the amount of a forged cheque. 

Illustrations. 

Payment of a forged draft is no payment as between the person paying 
and theperson whose name is forged : Orr v. Union Bank of Scotland, I 
Macq. H. L. Cas. 513. 
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Sec. 24* A customer drew upon his banker a cheque for £3, and paid it away. 

^ « ' The amount of the cheque was altered by the holder, to £200, in such a. 

manner that no one, in the ordinary course of business, could have 
observed it, was presented, and the £200 paid by the banker ;—Held^ 
that the banker was liable to the customer for the difference between the 
amount of the genuine and the altered cheque : Hall v. Fuller, 5 B. & C. 
750. 

The U. Bank, at Quebec, made a draft upon their branch at Montreal 
for $25, without advice to the branch of the fact. The holder altered the 
amount of the draft to $5,000, and deposited it to his own credit in his 
banking account with O. Bank which presented it without delay, to the 
branch at Montreal, where it was paid without objection. The O. Bank 
then paid part of the proceeds to the depositor. Six days afterwards the 
U. Bank discovered the fraud and demanded back the amount of the 
forgery ; — Held, that they could not recover : Union Bank of Lower Canada 
V. Ontario Bank, 2 Leg. News 132 & 23 L. C. J. 66, 3 Leg. News 386, & 
24 L. O. J. 309. 

Procuration 25. A signature by procuration operates as notice that 

signatures o «/ jr r 

Hmited*^ the agent has but a limited authority to sign, and the 
Stt*^Act^*25 P^^i^cipal is bound by such signature only if the agent in 

so signing was acting within the actual limits of his 

authority. 1 

^ The signature by procuration {per proc. or per pro.) is notice of the 
limited authority of the agent signing. But the principal cannot be bound 
if the agent has not the authority he represents. The agent however will 
be bound if he assumes so to act without authority, or if he exceeds the 
authority of his principal. In case of a defective power in the agent to bind 
the principal, if the agent speaks only in the language of the principal, 
and does not use apt language to bind himself, he will not be liable on the 
contract ; but he may be liable to an action for a false assumption or repre- 
sentation of authority : Johnson v. Smith, 21 Conn. 627. Unless an agent 
states upon the face of the bill that he subscribes it for another ; unless 
he says plainly **I am the mere scribe," he will be liable personally : Per 
Lord EUenborough, C. J., in Leadbetter v. Farrow, 5 M. & S. 345. 

/ Illustrations. 

A power of attorney giving the agent full powers as to the management 
of certain specified real property, with general words extending those 
powers to all the property of the principal of every description, and in 
conclusion authorizing the agent to do all lawful acts concerning all the 
principal's business and afifairs of what nature or kind soever, does not 
authorize the agent to indorse bills of exchange in the name of his prin- 
cipal : Esdaile v. La Nauze, 1 Y. & C. Ex. 394. 

A general power to an agent to sign bills, notes, &c., and to superin- 
tend, manage, and direct all the affairs of the principal, gives him a 
power to indorse notes : Auldjo v. McDougall, 3 U. 0. 0. S. 199. 

A person taking a bill signed [per proc.) should require the production 
of the authority which the agent exercises : Attwood v. Munnings, 7 B. & 
0.278. 



THE BILLS OF EXCHANGK ACT. 10^ 

An acceptance or an indorsement expressed to be per procuration, is a SeC- 25* 
notice to«the indorsee that the party so accepting or indorsing, professes 
to act under an authority from some principal, and imposes upon the 
.indorsee the duty of ascertaining that the party so accepting or indorsing 
is acting within the terms of such authority : Alexander v. McKenzie, 6 
C. B. 766 ; 13 Jur. 346. 

A bill accepted per procuration is notice to any party who takes the 
bill that the acceptor has but a limited authority, and the holder cannot 
maintain an action against the acceptor if the authority has been ex- 
ceeded : Stagg v. ElUoU, 12 C. B. N. S. 373 ; 6 L. T. N. S. 433. 

A person who accepts a bill per procuration, having no authority to do 
so, is liable to an action of tort for falsely representing that ho was so 
authorized, although he may at the time have thought he had authority, 
or that his act would be ratified : Polhill v. Walter, 3 B. & Ad. 114. 

If a principal authorizes an agent to accept a bill, such principal is 
liable as acceptor, though wrongfully described by his agent in the 
acceptance : Lindus v. Bradwellj 5 C. B. 583 ; 12 Jur. 230. 

In an action against a party as acceptor of a bill accepted in his name 
by another person, when evidence has been given of a general authority 
in that person to accept bills, in the defendant's name, an admission by 
the defendant of liability on another bill so accepted, is good evidence 
confirmatory of the former : Llewellyn v, Winckworth^ 13 M. & W. 598 ; 
14 L. J. Ex. 329. 

From the facts that the defendants' confidential clerk had been accus- 
tomed to draw cheques for them : that in one instance, at least, they had 
authorized him to i^idorse, and in two other instances had received money 
obtained by his indorsing in their name, a jury is warranted in inferring 
that the clerk had a general authority to indorse : Prescott v. Flynn^ 9 
Bing. 19. 

Where an agent is authorized to indorse the name of his principal, he 
may do so by the instrumentality of a third party, and such authority may 
be exercised by the clerks of snch agent : Lord v. Hall, 2 C. & K. 698 ; 
Ex parte StUton, 2 Cox 84. 

Certain notes for debts payable to the executors of an estate came 
into the hands of B. the agent of the executors, who indorsed two of them, 
'* J. M. B., agent of the executors of the late E." and the third "the 
executors late E., per />ro. B." B. held a power of attorney from the 
executors, authorizing him (among other things) to make and indorse all 
such promissory notes as might be requisite in the conduct and manage- 
ment of the estate. These notes indorsed as above were given to M., 
one of the executors, who was largely indebted to the estate, and was in 
difficulties, and who discounted them with the bank , to whom M. 
owed a large sum, and who made no inquiries as to the extent of B's. 
authority, or the circumstances under which M. obtained them ; — Held, 
1. That the indorsements were sufiicient in form ; but, 2 That not being 
for the purposes of the estate, they were not within the authority given to 
B., the extent of which it was the bank's duty to ascertain : Gore Bank 
v. Crooks, 26 U. C. Q. B. 251. 

P. & C. foreign correspondents of H. G. & Co., remitted to them a bill 
upon the defendant for £.300, inclosed in a letter advising them that it 
was sent to meet a draft on H. G. & Co. of the same amount. Before the 
arrival of the letter, G. (who alone constituted the Krm of PI. G. & Co. ), 
had absconded, having previously addressed a letter to L. authorizing 
him, for and in the name of H. G. & Co., to indorse any bill or bills which 
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Sec. 25- might be remitted to them, and to dispose of them in a particular way ; — 
^ ^ ' Held, that the last mentioned letter did not authorize L. to indorse the 

bill in question, inasmuch as that bill never became the property of H. 

G. & Co. , the condition upon which it was sent to them not being capable 

of fulfilment : Fearn v. Filicia, 8 Scott, N. R. 241. 

It was proved that one D. was clerk or agent for the defendant keeping 
a store at L., and that defendant had sanctioned his purchasing certain 
goods ; — Held, that these circumstances gave no implied authority to D. 
to sign the defendant's name to negotiable paper, and that the jury were 
warranted in finding that the defendant had given D. no authority to 
purchase goods of the plaintiff: Healhfidd v. Van Allen, 7 U. C. Q. B. 346. 

Where a bill of exchange was accepted thus: "The Richardson Gold 
Mining Company, per James Glass, secretary ; — Held that the secretary 
was not personally liable : Robertson v. Glass, 20 U. C. C. P. 250. 

A bill payable to order and addressed to a tramway company which 
had no power to accept bills, was accepted **for and on behalf of the 
company " by two directors and the secretary. The bill was indorsed to 
a holder for value, and it was held that the directors and secretary were 
personally liable, as by their acceptance they represented they had 
authority to accept on behalf of the company, which was a false represen- 
tation of a matter of fact : West London Commercial Bank v. Kitson, 12 
Q. B. D. 157 ; 13 Q. B. D. 360. 

Person sign- gg Where a person siffns a bill as drawer, indorser or 
orin repre- acceptor, and adds words to his signature indicating that 

sentative r ' o o 

im^^^Acrs 26 ^® signs f or or on behalf of a principal, l or in a represent- 

ind.Act,s.29. a^jye character, 2 he is not personally liable thereon ; but 

the mere addition to his signature of words describing him 

as an agent, or as filling a representative character, does 

not exempt him from personal liabilit}'^ : 3 

Construction 2. In detcrmininor whether a signature on a bill is that 

favorable to o & 

of such^biif ^^ ^^® principal or that of the agent by whose hand it is 
written, the construction most favorable to the validity of 
the instrument shall be adopted. 4 

^ The words added to the signature of the agent, whether clerk, book- 
keeper, cashier, secretary, director, or other officer of a firm, or commer- 
cial company, must clearly indicate that the instrument signed is 
intended to be binding on the principal, or on the company, and not on 
him as sach agent, or officer, so as to bring him within the protection from 
personal liability here intended. The mere addition of the word '*agent", 
or "director," or other official title, to the signature, will not exempt 
him from such liability. The proper mode therefore for an agent to draw, 
indorse, or accept bills, or make or indorse notes, so as to avoid personal 
responsibility, is by indicating that he acts as agent, and by adding the 
words, ** sans recours," or " vfithout recourse to me as a^ent, director, or 
officer." The disqualifications as to the capacity of persons to make 
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•contracts on their own account, do not apply to agents ; for an agent is See* 26- 
considered a mere instrument for another. Therefore infants, married * 

women, aliens, or other persons labouring under legal disabilities, may 
be agents for the purposes above specified. No particular form of ap- 
pointment is necessary to enable an agent, director, or officer, to draw, 
accept or indorse bill or notes, so as to charge his principal, or company, 
so long as the authority to do so is clearly conveyed. The authority may 
be verbal, or be conveyed by a special form of appointment, or it may be 
derived from some general or implied grant or power. Subsequent ratifica- 
tion of the agent's or officer's acts is equivalent to a previous authority, 
provided the agent or officer when he acted, assumed to act as such agent 
•or officer. General authority to collect debts, does not give the power to 
accept bills, or make notes, or indorse either. And special authority to 
accept, make or indorse must be clearly given, for such authority is 
generally construed strictly. Much will depend upon the construction 
given to the words used in the appointment of the agent or officer ; and 
where special objects and business are enumerated, subsequent general 
words will generally be restrained so as not to go beyond the special 
powers conveyed. As the responsibilities of an agent of a firm, or officer 
of a company, are commensurate with the extent of his delegated author- 
ity, it may be useful to summarize some of the general duties of an agent 
in the business of his principal : The agent should be careful, — 

1. To perform with care the duties he has undertaker/. 

2. To do all acts in the name of his principal. 

3. To act in person, unless authorized to delegate his duties to another. 

4. To keep faithfully within the terms of the authority given him, and . 
to obey his principal's instructions. 

5. In the absence of specific instructions in any special matter, to con- 
form to usage or recognized modes of dealing in the special business. 

6. To act in good faith during his agency. 

7. To use reasonable skill and ordinar}' diligence. 

8. To make a full disclosure to his principal where he has an adverse 

interest. 

9. Not to allow his private interest to control his duty to his principal. 

10. To keep the goods, accounts, and moneys, of his principal separate 
from his own. 

11. To render full and confidential reports of his dealings, and full 
accounts of his receipts and disbursements as agent, to his principal. 

12. To act in all matters connected with the business of his principal, 
as he would expect his agent to act, if he had such an agent. 

Illustratioj^s. 

A firm acting as agents for another, purchased a load of coal, without 
stating that they were agents, and sent in payment a draft drawn by 
iihemselves on their principals, adding the word "Agents" to their own 
signature ;~Held, that they were personally liable as drawees ; Beid v. 
McGhemey, 8 U. C. 0. P. 50. 

14 



106 THE BILLS OF EXCHANGE ACT. 

Sec. 26* I^ an agent for A. draws a bill upon B. in favor of C. though he directs. 
B. to place the amount to A.'s debit, the agent will be personally liable 
to C. if this bill is not paid, though C. knew he was only agent for A. , 
unless he uses proper words to prevent such liability : Zeadbitter v. 
Farrowy 6 M. & S. 345. 

" A. & Co., by A. \xuiT.y^ prima fdcie imports that A. signs the note 
for, and not as one of, the firm • Bowling v. Eastwood^ 3 U. C. Q. B. 376. 

A defendant's indorsement made by his wife, though in her own name, 
but afterwards recognized by defendant, would make him liable to an 
action on the bill : Ross v. Codd, 7 U. C. Q. B. 64. 

Bills were drawn by a house in London on a house in Lisbon, payable 
thirty days after sight, and indorsed to A. in London. A. indorsed them, 
without any qualification to B. at Paris ; B. without presenting them for 
acceptance, put them in circulation, and on being presented at Lisbon for 
acceptance, they were dishonored. In an action by B. against A. — 
Held, that A. was bound by his unqualified indorsement, and could not 
oflFer evidence to show that he was acting merely as B. 's agent : Qonjgy 
V. Harden, 7 Taunt. 169. 

The plaintiff supplied the defendant with goods ordered through M. , 
the plaintiff's traveller, and the defendant by way of payment accepted a 
bill drawn by M. upon the defendant, and 'made payable to his order. M» 
absconded, having cashed the bill, and its value did not reach the plain- 
tiff, who then sued the defendant for the price of the goods. It was 
proved that M. had on a prior occasion, taken payment by a bill drawn in 
blank and accepted by the defendant, which the plaintiff had afterwards 
filled up and cashed, and also that the plaintiff had written a letter to M. 
which was shown to the defendant, in which he intimated a wish to draw 
upon him for an amount due ; — Held, that neither the previous dealing 
nor the letter of the plaintiff to M. was evidence of an authority to M. to 
draw a bill in his own favour : Hogarth v. WherUy, L. R. 10 C. P. 630. 

The treasurer of a Railway and Canal company accepted a bill drawn 
upon him as such treasurer, thus — "Accepted, W. A. G. Treas. W. I. 
R. W. & C. Co.," adding the company's seal: — Held, that he was per- 
sonally liable : Foster v. Oeddes, 14 U, C. Q, B. 239. 

A bill drawn by one defendant as secretary, on, and accepted by the 
other defendant as president of, a railway company, did not come within 
the provisions of the company's charter authorizing the drawing of bills ta 
be accepted by the president and countersigned by the secretary ; and 
both were held personally responsible : Bank of Montreal v. Smart, 10 
U. C. C. P. 15. 

In an action against an acceptor on the following bill of exchange : — 
"$800.— Montreal, Feb. 19, 1869.— Two months after date, pay to the 
order of myself, at the Jaques Cartier Bank in Montreal, eight hundred 
dollars, value received, and charge the same to account of E. E. G.,'^ 
and addressed to the Secretary, Richardson Gold Mining Company, Belle- 
ville, Ontario, was accepted thus — "The Richardson Gold Mining Co., 
per James Glass, Secretary :" — Held, not to be the acceptance of the 
secretary, and that he was not personally liable : Robertson v. Glass, 20 
U. C. C. P. 250. 

A director of a company signed by himself and other directors a note, 
as follows: " We, the directors of the Royal Bank of Australia, for our- 
selves and other shareholders of the company, jointly and severally pro- 
mise to pay G. H. W. or bearer, on the 19th of February, 1860, at the 
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TJnion Bank of London, £200, for value received on account of the com- See 26. 

X>any ;" — Held, that he waa personally liable : Penkivil v. Connelly 5 Ex. 

381. 

A bill was directed to the joint managers of an Insurance Association, 
was accepted thus: "Accepted, J. J., W. S. as joint managers of the 
Royal Mutual Marine Association ;'* — Held, that they were personally 
liable, and that the introduction of the word ''as" before the words 
"joint managers," made no difference with respect to such liability : 
Jones V. Jackson^ 22 L. T. Rep. 828. 

A. directed a bill to a company of limited liability by its name without 
the addition of the word " Limited," which was accepted by the secretary 
as follows: "Accepted, payable to Messrs. B. & Co., J. M. secretary to the 
company ;" — Held, that the secretary was personally liable by reason of 
the omission of the word ' * limited" in the name of the company as 
required by the Act : Penrose v. Martyr^ E. B. & E. 499. 

A note signed by four persons, describing themselves as "directors 
of the Financial Insurance Company, (limited)" and countersigned by 
•*C. G. G. Manager," in these words, "three months after date we 
promise to pay the English Joint Stock Bank, (Limited) or order £1,000, 
value received," was held binding on the persons who signed it : Gourtauld 
V. Sanders, 16 L. T. Rep. 562. 

The president of a company which was authorized to borrow money 
and make notes, acting upon a resolution of the directors, signed the 
note in question, but it appeared that the directors had not been ap- 
pointed as required by the Act ; — Held that the resolution sufficiently 
complied with the Act ; and that, as the statute empowered the directors 
to authorize the president to sign notes, and the plaintiff had accepted 
such notes in good faith, and the proceeds of which were applied for the 
purposes of the company, it might be presumed that the proper authority 
had been given : Currier v. Ottawa Gas Co.y 18 U. C. C. P. 202. 

The charter of a company provided that all evidences of debt of the 
company should be issued and signed by the President and Treasurer. 
Upon a note signed by such officers with the addition of their official 
titles, and to which the seal of the company was affixed : — Held, that the 
officers were not personally liable : City Bank v. Cheney y 15 U. C. Q. B. 
400. 

A note written thus : * * The President and Directors of the Woodstock 
Glass Co.," promise to pay, &c., and signed by the President; — Held, 
binding on the company, although its real name was the ' * Woodstock 
Glass Company :" Matt v. HickSy 1 Cow. (N. Y. ) 513. 

An instrument issued by an insurance company in this form : "To the 
cashier, Thirty days after date, credit Mrs. A. or order with £311 9s. 6d., 
claims per Susan King, in cash, on account of this corporation," and 
signed by two of the directors of the company, is binding on the company 
as a note, notwithstanding it may not have been drawn strictly pursuant 
to the provisions of the deed of settlement, so as to be binding upon the 
shareholders : Allen v. Sea Fire and Life Assurance Co.y 9 C. B. 574. 

The following instrument was signed by two directors of an insurance 
company, and sealed with the seal of the company: "Three months 
after date, we, two of the directors of the Ark Life Insurance Society, 
by and on behalf of the Society, promise to pay to Mr. May, or order, 
£67 15s. 6d. value received." There was no counter signature by the 
secretary of the company ; — Held, a note binding on the company, and 
not on the parties who signed it : Aggs v. Nicholsoiiy 1 H. & N. 165. 
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Sec 26. A note was signed by three directors and the secretary of a company- 
incorporated with limited liability, in the following form : ** Three 
months after date we jointly promise to pay S. or order £600 for valne 
received in stock, on account of the L. and B. Hardware Company, 
limited ;" — Held, that they were not personally liable upon the note : 
Lindw< V. Melrose, 3 H. & N. 177. 

See also the cases cited in notes to ss. 17 and 23. 

^ As to trustees, guardians, executors, and administrators, and other 
persons acting'ew atUre droit, they are, by our law, generally held personally 
liable on bills and notes, because they have no authority ex directo, to bind 
the persons for whom, or for whose benefit, or for whose estate, they act ; 
and hence to give any validity to the bill or note, they must be deemed 
personally bound as drawers or makers. It is true they may exempt 
themselves from personal responsibility by using clear and explicit words 
to show that intention, but in the absence of such words the law will hold 
them bound. Thus if an executor or administrator should draw or 
indorse a note, or accept or indorse a bill in his own name adding thereto 
the words " as executor," or "as administrator," or " as trustee," he 
would be personally responsible for the amount of the bill or note. If he 
means to limit his responsibility he should confine his stipulation to pay 
out of the estate : Story on Bills, s. 74. But a person so signing a bill or 
note, will not give the holder the right to charge the estate, or to have 
the trust estate administered so as to rank as a creditor ; for the assets of 
a deceased person are not liable for debts incurred by an executor or 
administrator in continuing the trade or business of the deceased : Lovell 
V. Gibson, 19 Grant 280. But if the testator directs his property to be 
used by his executors in carrying on his trade, persons who become trade 
creditors of the executors have no claim on the general assets of the 
estate, but only on so much of it as was employed in such trade at the 
time of the testator's death : McNeillie v. Acton, 4 DeG. M. & G. 744, 
s. p. Smith V. Smith, 13 Grant 81. And such trade creditors who rely on 
the credit of the testator's estate should look to the will, to ascertain the 
extent to which the testator has authorized his assets to be embarked in 
trade : Cutbush v. Cutbush, 1 Beav. 184. But a provision in a trust deed 
indemnifying the trustees out of the estate for the expenses of the trust, 
qoes not give the creditors of such trustees in respect of such expenses, a 
right to claim as creditors against the trust estate or its funds : WorrcUl v. 
ffcU/ord, 8 Ves. 4. 

Illustrations. 

The defendants as executors purchased goods of the plaintiflfs, and gave 
notes : " We, as executrix and executors of the late B. P,, promise," &c., 
signed by defendants, ** executrix and executors of B. P., deceased " ; — 
Held, that they were personally responsible : Kerr v. Parsons, 11 U. C. 
C. P. 513. See also Gore Bank v. Crooks, 26 U. C. Q. B. 251. 

Executors carried on the testator's business after his death, and in the 
ordinary course of such business accepted a bill, describing themselves in 
it as executors of their testator ; — Held, that neither these circumstances 
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nor the form of the acceptance, relieved the estate of one of the execu- SeC- 26> 
tors, who died in the lifetime of the other, from the ordinary liability upon 
the bill : Liverpool Borough Bank v. Walker y 4 DeG. & J. 24. 

A note given by an executor, so carrying on the testator's business, to a 
creditor, but in the name of the testator's firm, where the testator's 
estate is insolvent, is binding on the executor : Lucas v. Williams, 3 
Giii. 150 ; s. c, 4 DeG. F. &. J. 436. 

A. & B. signed a note, by which they promised "as churchwardens and 
overseers " to pay to C. or order a sum of money with interest ; which 
sum was in fact the amount of a loan made by C. for the use of the 
church ; — Held, that A. & B. were personally liable : Hew v. Petttt, 1 A. & 
E. 196. See Fumival v. Coombs, 6 Scott N. R. 522. 

Where one gives a note as guardian of a minor, although it is so stated 
in the body of the note, he is personally liable : Foster v. Fuller, 6 Mass. 
58. 

Where individuals subscribe their proper names to a note, priviafade, 
they are personally liable, though they add a description of the character 
in which the note is given ; but such presumption of personal liability 
may be rebutted as between the original parties, by proof that the note 
was given by the makers as agents with the payee's knowledge : Brock- 
way V. Allen, 17 VVend. 40. 

A bill drawn on " Steamer C. W. D. and owners," and accepted by 
" steamer C. W. D. per B. agent " binds B. 's principals the owners of the 
steamer; and they can be sued by their proper names : Alabama, dsc, Co. 
V. Brainard, 35 Ala. 476. Sed contra, Vrmsby v. Kendall, 2 Ark. 338. 

A note as follows : " We the undersigned trustees of the church and in 
behalf of the whole board of trustees," signed by two of the trustees, binds 
the church, as the agency sufficiently appears on the face of the writing : 
Haskell v. Cornish, 13 Cal. 45. Sed contra, Barker v. Mechanics Insurance 
Co., 3 Wend. (N. Y.) 94. 

' See the cases as to the signature of agents of individuals or officers 
of companies given in note 1 to s. 25. 

* The effect of this is that whether the agent of another, or the officer 
of a company, had or had not authority to sign the bill or note, the con- 
struction to be given to it shall be that which is most favorable to its 
validity as a bill or note for the payment of money, and the consequent 
liability of some of the parties signing the bill. In all such contracts it 
must be remembered that some person or company is intended to be 
bound by the bill or note; and if the principal has not been bound at law 
or in equity, the party making the representation of the liability of such 
principal must, in the absence of the words **sans recours," or " without 
recourse," be held liable. The general result of the cases is however 
conflicting ; and no clearly defined rule can be stated as to what form of 
acceptance will free the agent or officer from personal liability. The 
French law treats the bill or note given by an agent, or a person in a repre- 
sentative character as strictly the contract of the principal, through the 
instrumentality of the agent, trustee, guardian, or other person acting 
en atUre droit ; but if the principal is incapable of contracting, or has not 



110 



THE BILLS OF EXCHANGE ACT. 



Sec< 26* authorized the contract, the agent is personally liable : Story on Bills, s 
' 75. "This section somewhat modifies the rigor of the common law rule :' 

Chalmers on Bills, 80. 
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Consideration for a Bill, 
21. Valuable consideration for a bill 1 may be constituted 



(a) Any consideration sufficient to support a simple con- 
tract : 2 

(b) An antecedent debt or liability; such a debt or 
liability is deemed valuable consideration, whether the bill 
is paj'able on demand or at a future time : 3 

2. Where value has at any time been given for a bill, 
the holder is deemed to be a holder for value as regards 
the acceptor and all parties to the bill who became parties 
prior to such time : 4 

3. Where the holder of a bill has a lien on it, arising 
either from contract or by implication of law, he is deemed 
to be a holder for value to the extent of the sum for which 
he has a lien. 5 

^ A consideration founded on mere love, or affection or gratitude (which 
in a legal technical sense is called a good consideration in contradistinction 
to a valuable consideration), is not as a general rule, sufficient consideration 
for a bill of exchange, or a promissory note. Nor is a mere moral obliga- 
tion, although coupled with a express promise, a sufficient consideration. 
These observations relate to a consideration for the bill as between the 
immediate parties, and are not applicable to the title of a holder in due 
course. The true doctrine seems to be that a consideration which the law 
esteems valuable, must in all cases exist, in order to furnish a just founda> 
tion for an action on a bill or note. 

Illustrations. 

A son gave his note for a debt owing by his father to the holder of the 
note, for which he was not responsible ; — Held, that there was a good 
consideration for the note, viz. , family affection : Cook v. Long, Car. & 
M. 510. 

A note expressed to be for value received was made in favor of an 
infant aged nine years, who was the child of another person ; — Held that 
neither gratitude to the infant's father, nor affection for the child, was a 
sufficient consideration for the note : HoUiday v. Atkinson, 5 B. & C. 501. 

A defence that the note was made to the holder as a gratuity, and that 
the^maker never received any consideration therefor, is good : Poulton v. 
Dolmage, 6 U. C. Q. B. 277. 
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A note given by testator in renewal of a previous note to secure a sum See 27- 
of money to a god-child, on which note the testator had paid interest ; — 
Held, the renewed note constituted a debt, but not to the prejudice of 
■creditors : Dawson v. Kearton, 3 Sm. & Gif. 186 ; 2 Jur. N. S. 113. 

The want of consideration in toto, or in part, cannot be set up as a 
defence, if the plaintiff or any intermediate party between him and the 
defendant, took the bill or note bona fide and upon a valid consideration : 
Morris v. Lee, Bayley on Bills, 397. 

The partial failure of the consideration for which a promissory note 
was given, is no defence to an action on the note, without evidence of 
fraud : Kellogg y. Hyatt, 1 U. C. Q. B. 445. 

Nor that the consideration proved to be less beneficial than was repre- 
sented : Dalton v. Lake, 4 U. C. O. S. 16. 

But an entire failure of consideration is a good defence to an action 
brought by the vendor of goods as payee ; Kellogg v. Hyatt, 1 U. C. Q. 
B. 44o. 

Parol evidence is admissible to disprove receipt of value for a bill or 
note, but not to vary the engagement to pay : Davis v. McSherry, 7 
U. C. Q. B. 490. 

A. made jointly with B. a lease of certain lands to C. , taking notes 
from C. for the rent, payable at the time it would become due. Tne day 
after the execution of the lease, A. died intestate, and then B. died, and 
B. 's executor's sued C. on the notes ; — Held, that they could not recover, 
the consideration for the notes having failed : Merwin v. Gates, U. C. E. 
T. 7 Will. IV. 

To an action on a note, defendant pleaded that it was given on an agree- 
ment by plaintiff to pay one M. a certain sum, which he had not done ; — 
Held, no defence : Matthewson v. Carman, 1 U. C. Q. B. 266. 

Where a note was given by one partner to another so as to raise money 
to pay off a debt of the firm, the maker is not liable thereon to his 
partner : Miller v. Thompson, 10 U. C. Q. B. 391. 

A note made to a wife during coverture may be sued by husband and 
wife. The note imports a consideration for the promise, and the wife is 
the meritorious cause of action : Philliskirk v. Pluckwell, 2 M. & S. 383. 

A guarantee endorsed on a note at the time of its execution in the fol- 
lowing words : *' We guarrantee the payment of the within note," does 
not shew a sufficient consideration for the promise, the case being within 
the Statute of Frauds : Lock v. Reid, 6 U. C. O. S. 295. 

Where a bill was given for the purchase of shares in a ship, which ship 
was burned on the morning of the day on which the bill was delivered, 
but the hull was afterwards sold for $500 ; — Held, that there was not a 
total failure of consideration : Whitman v. Parker, 5 Kuss. & Gel. 155. 

The following have been held void for want of a sufficient consideration : 

C.'s note given for the purpose of paying A.'s debt to B. : Bingham v. 
Kimball, 17 Ind. 396 ; s. p. Tousey v. Taw, 19 Ind. 212. 

A note given by A. to B. for a debt due by C. upon a consideration of 
forbearance, and upon no privity shewn between A. & C. : McGUlivray v. 
Keefer, 4 U. C. Q. B. 456. 

A note founded upon a mere moral obligation to pay money : Nightin- 
gale V. Barneg, 4 Greene, (Iowa), 106. 
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Sec 27. A note given by a person to an officer of a benevolent organization for 
his initiation fee, and for his quarterly dues as a member : Noah v. Rv^- 
sellf 5 Barb. 556. 

A promissory note, the only consideration of which is the love and 
affection of the maker to the payee : Smith v. Kittridge, 21 Vt. 238. 

A note given in consideration of a supposed claim made before suit 
upon such claim, when in fact no such claim existed : Sullivan v. Collins, 
18 Iowa, 288, s. p. Bullock v. Agbui-n, 13 Ala. 346. 

A note given in extremis, payable at the death of the maker, and signed 
by two witnesses : Hall v. Howard, 1 Rice, (S. C.) 310. 

A note put up as a forfeit to secure th«j performance of a verbal sale of 
land : Weatherley v. Choate, 21 Tex. 272. 

A note given by an heir as a memorandum or evidence of an advancement 
made to him by the payee : Hardin v. Wright, 32 Mo. 452. 

A note given in order to obtain possession of the maker's goods, which 
were wrongfully withheld : White v. Heylman, 34 Pa. St. 142. 

A note given to the mother of a child, who had been beaten, in con- 
sideration of her not prosecuting : Heaat v. Syhert, Cheves, (S. C.) 177. 

A note given by a widow to a creditor of her deceased husband, for the 
amount of his debt, where the husband had left no estate or assets, 
though the creditor gave to the widow a receipted bill, acknowledging 
payment: Williams v. Nichols, 10 Gray, (Mass.) 83. 

A banking firm advanced money to A. and took a note for such advance, 
which was signed by A. and his wife, who had no separate property. 
A died insolvent, and after his death the bank obtained a new note from 
the widow. It being doubtful whether the widow knew that she was not 
liable on the first note, her non-liability was not mentioned to her : 
Coward v. Hughes, 1 K. & J. 443. 

* The consideration for the promise in bills of exchange and promissory 
notes to pay money, as well as the indorsement of such bills and notes, 
unlike the case of other contracts, is presumed until the contrary is proved. 
Bills and notes on their mere production, even without the words "for 
value received," are pi'ima facie evidence of valuable consideration, not 
only between the original parties, but as against third persons. In all 
cases wh ere the bill or note can be used in evidence, either as against the 
parties to it, or against third persons, the same legal presumption arises 
as to its having been given for value, as arises in the case of a deed under 
seal. A bill or note, therefore, although according to the general princi- 
ples of the common law is to be considered in the light of a simple con- 
tract, is nevertheless in this respect entitled the privilege of a specialty ; 
for it, like the contract under seal, carries with it the evidence of a valu- 
able consideration. This privilege always belonged to foreign bills, and 
was, after some struggles, conceded to inland bills and promissory notes. 
But it is confined to negotiable paper, and does not extend to orders not 
payable in money. " Some of the peculiar privileges of bills of exchange 
are of a nature giving them a peculiar sanctity and obligation, and freeing 
them from the equities and cross claims which may exist between the 
original parties. These are allowed in order to give them a ready circula- 
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tion and extensive credit : " Story on Bills, a. 14. It was formerly held See 27. 
that a prior want of consideration was an equity attaching* to an overdue 
bill or note in the hands of holder for value : Ex parte Lambert, 13 Ves. 
179 ; Brown v. Davies, 3 T. R. 180 ; but such is not the law now : Be 
Overend Ourney d: Co., L. R. 6 Eq. 344. Inadequacy of consideration or 
considerable under-value, may be an important element in cases alleging 
bad faith or fraud : Jones v. Oorihm, 2 App. Cas, 616. But such in- 
adequacy of consideration must be distinguished from a partial absence or 
failure of consideration, or a part payment on account, or a limited 
advance made on a bill or note pledged or deposited as security for such 
advance. 

Illustrations. 

Although notes and indorsements, as simple contracts, require a con- 
sideration, it has long been held that they import a consideration, prima 
facie^ so as to throw the burden on the other side to show the want of a 
consideration : Mc Arthur v. McLeod, 6 Jones (N. C.) 475. 

Where a father gave his note in consideration of the payee marrying 
his daughter, which marriage was had in fact, and believed to be valid; — 
Held, that the marriage in fact was a sufficient consideration : H'^ilkinson 
v. Payne, 4 T. R. 468. 

On a treaty of marriage a promissory note was given in consideration of 
the marriage, which wn» afterwards solemnized, and an action was sub- 
sequently brought by the indorsee against the makers of the note ; — Held, 
that as the marriage, the consideration for the note, could not be undone, 
it was not competent to the makers to avoid the note upon the ground of 
fraud practiced during the marriage treaty : Hoyan v. Ilealy, 11 Ir. C. 
L. R., 119 ; reversing 10 Ir. C. L. R., 6. 

A note promising to pay the Church Society of the diocese of Toronto 
or bearer, £50, with interest, towards providing a fund for the support of 
a Bisliop of the western diocese of Canada, who should be appointed in 
pursuance of an election by the clergy and laity :— Held, to be founded 
upon a sufficient consideration : Hammond v. Small, 16 U. C. Q. B. 371. 

It is a good defence to an action on a note by the payee against the 
maker that such note was made for a special purpose only, to wit, that 
the payee should take care of it for the maker, and should not negotiate 
or part with it to any other person, and that there never was any other 
value or consideration for the note : Wismer v. Wismer, 22 U. C. Q. B. 
446. 

A note was made and delivered to plaintiff in payment of 200 hats and 
caps, to be delivered by plaintiff to defendant, which at the time of action 
remained undelivered ; — Held, no defence, there being no request for their 
delivery : Anderson v. Jenmngs, 2 U. C. Q. B. 422. 

There is plain authority that even as between the original parties, where 
one buys goods worth more than $40, and gives his note for them, he can- 
not refuse to take the goods, and then repudiate the note,* because of the 
goods not having been delivered, —seek to defeat the contract by his own 
act or default, and then repudiate the note, because the comract had 
failed : Per Thompson, J., in Mcintosh v. McLeod, 6 Russ. & Gel. 134. 

• It was formerly supposed to be uncertain how far an antecedent debt 
was a sufficient considefation for a negotiable security payable on demand; 
although it was clear that a pre-ezisting debt due to the transferee of a 
15 
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SeC- 27> bill, entitled him to all the rights of a holder for value, a protection which 
' was given to such a holder on the grounds of commercial policy only, and 

in order to favour the unrestricted use, as currency, of negotiable paper. 
But it is now settled that the giving of a negotiable security payable on 
demand for an antecedent debt is a conditional payment of the past due 
debt, the condition being that the debt revives if the security be not 
realized : Currie v. Misa, L. R. 10 Ex. 153. Where there is a precedent 
duty which would create a sufficient legal or equitable right, if there had 
been an express promise at the time, or where there is a precedent con- 
sideration, which is capable of being enforced, and is not extinguished at 
the option of the party, founded upon some bar or defence which the law 
justifies, but does not require him to assert, there an express promise will 
create or revive a just cause of action. ** Where a man is under a legal or 
equitable obligation to pay, the law implies a promise though none was 
ever actually made. A fortiori^ a legal or equitable duty is a sufficient 
consideration for an actual promise. VN^here a man is under a moral 
obligation which no Court of equity or law can enforce, and promises^ the 
honesty and rectitude of the thing is a consideration ; as if a man promises 
to pay a just debt, the recovery of which is barred by the Statute of 
Limitations. Or if a man after he comes of age promises to pay a meri- 
torious debt contracted during his minority though not for necessaries ; 
or if a bankrupt, in affluent circumstances after his certificate, promises to 
pay the whole of his debts; or if a man promises to perform a secret trust, 
or a trust void for want of a writing by the Statute of Frauds. In such 
and many other instances, though the promise gives a compulsory remedy, 
where there was none before either at law or in equity, yet as the promise 
is only to do what an honest man ought to do, the cies of conscience upon 
an upright mind are a sufficient consideration : " Per Lord Mansfield, 
0. J. , in Hauokes v. Saunders, 1 Cowp. 290. 

Illustrations. 

A pre-existing debt is a good consideration in whole or in part for a 
note or bill : Gooderham v. Hutchisony 5 U. C. C. P. 241. 

There is no distinction as regards consideration, between a note given 
for a pre-existing debt and for a new consideration : Evans v. Morley^ 21 
U. C. Q. B. 547. 

A note was given by defendant, secretary of an insurance company, for 
a loss, the policy having been marked '* cancelled," and left in the posses- 
sion of the company, and the note was not payable until three days after 
the loss would be payable by the policy ; — Held, a sufficient consideration : 
Armour v. Gates, 8 U. C. C. P. 548. 

A debt due to a bankrupt estate, is a good consideration for notes given 
to the trustees and assignees of the estate : Gates v. Crooks, Dra. Rep. 
459. 

A debt due by a third party, but not yet payable, may form a valid 
consideration for a note given as collateral security for such debt : Dicken^ 
^on V. Clemow, 7 U. C. Q. B. 421. 
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A note given by a man for his delay to fulfil a promine of marriage, and Sec* 27- 
for household services rendered to him by the woman during the engage- ^ i * 
meut, is valid, notwithstanding that 6ther reasons, in addition to these, 
may have induced him to give the note : Preacott v. Ward, 10 Allen 
<Mass. ) 203. But see Raymond v. Sellick, 10 Conn. 480. 

The mere fact of forbearance would not be a consideration for a debt ; 
but a binding promise to forbear, or an actual forbearance at a request 
■express or implied, would be a good consideration for a promissory note : 
Crears v. Hunter, 19 Q. B. D. 341. 

A note given to a committee appointed to relieve sufferers from a fire, 
being a special contract with such committee, is valid : Bayou Sara v. 
Harper, 15 La. An. 233. 

* This clause may apply to the class of securities known as accommoda- 
tion bills or notes transferred to a holder for value, or to a bill or note in 
the hands of a holder, who has not himself given value for it, but has 
received it from one who is a holder for value, and who has all the rights 
of a '* holder in due course." The holder of such a bill or note has the 
rights of such holder in due course against all parties to the bill or note, 
•except the person from whom he may have received it. See note 7, p. 125. 

Illustrations. 

Value arising at any time during the currency of a note, is sufficient : 

Blake v. Walsh, 29 U. C. Q. B. 541. 

» 

A member of a joint stock association, not incorporated, lending a sum 
of money out of the joint fund to another member and taking from him a 
note payable to himself, individually, for re-payment, is a sufficient con- 
isideration, notwithstanding that the funds were advanced from the com- 
mon stock : Comer v. Thompson, 4 U. C. 0. S. 256. 

Where a stockholder in a joint sto3k company had given notes for his 
4stock, which he afterwards forfeited by not complying with the conditions 
of the association : — Held, that he could not set up such a forfeiture as a 
defence to an action on the notes : Glass/ord v. McFaul, U. C. T. T. 3 & 
4 Vict. ; s. p. P%ne River Bank v. Hodsdon, 46 N. H. 1 14 ; Burk's Case, 
Re Central Bank, 1890. 

A. indorsed a note for $1230, for the purpose of enabling the maker to 
obtain, as an additional advance, the difference between that sum and 
^ loan of $918, which had been advanced to him before the making 
of the note ; the additional advance, was, however, not made ; — 
Held, that A. was not liable as an indorser for the $918 originally 
loaned : Greenwood v. Perry, 19 U. C. 0. P. 403. 

Where the remitter of a foreign bill has received credit from the 
drawer, and the payee gives the remitter full consideration for the bill, 
but the remitter does not pay the drawer, the payee may maintain his 
action against the drawer, although the drawer has never received any 
•consideration : Munroe v. Bordier, 8 C. B. 862. 

H. W. & Co., American merchants, were indebted to P. & Co., of 
Paris, and C. & Co. , of London, and being pressed for payment by P. & 
Co. , remitted funds to C. & Co. , which paid and overpaid them, with a 
direction to remit the balance to P. & Co. in Paris. C. & Co. then bought 
in London a bill on Paris, drawn bv M. & Co. to the order of C. & Co. to 
be remitted at once to Paris to be paid for by C. & Co. on the next 
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Sec. 27. foreign post day. The bill was so remitted, but before the next foreign 
post day C. & Co. failed, and thereupon M. & Co. refused to pay the bill. 
P. & Co. were afterwards paid by H. W. & Co. in full. In an action by 
P. & Co. on behalf of H. W. & Co. against M. & Co. on the bill ;— Held, 
that P. & Co. were entitled to recover as holders for value of the bill ; or 
if suing for H. W. & Co., C. & Co. were only corresppndents of H. W. 
& Co. , to remit the bill, and were not their agents to pledge their credit 
for the price of the bill : Poiiner v. Morris, 2 E. & B. 89 ; 17 Jur. 1116. 

Com merchants in California agreed to sell cargoes of wheat to a miller 
in England, for which he was to give his acceptance against the bill of 
lading. The bill of lading was made out in six parts. Three parts, with 
corresponding bills of exchange drawn on the miller, were indorsed by the 
corn merchants, and transferred to a Californian bank for value, and werey 
with the bills of lading annexed, accepted by the miller. One indorsed 
part of the bill of lading was inadvertantly sent by the corn dealers to the 
miller, and was transferred by him to an English bank for value. The 
bills of exchange were not met by the miller ; — Held, that the English 
bank, could not, under the circumstances, claim as holders of the bill of 
lading without notice : Gilbert v. Quignon, L. R. 8 Ch. 16. 

* The discount of a bill must be distinguished from the pledge or de- 
posit of a bill as security. A discounter is a holder for full value. The 
position of a pledgee (or mortgagee) is this. If he sue the acceptor or 
indorsers, he sues as trustee for the pledgor, and must account to him for 
the difference between the amount he has advanced, with interest and 
costs, and the amount recovered by him on the bill. If the pledgor could 
have sued on the bill, the pledgee can recover the whole amount due on 
the bill. And if the pledgor is a holder in due course, he will not be 
affected by any defect of title in the pledgor (ss. 29 and 38). Like every 
other holder in due course, the pledgee of a bill must use due diligence 
with reference to it, having regard to the nature of the security pledged, 
and the duties of the holders of bills or notes as defined by the Act, other- 
wise he may, through negligence, release the parties to the bill, and 
become responsible to the pledgor for any loss sustained by his negli- 
gence. A banker's lien is an implied pledge of his customer's securities ; 
and, in the absence of an agreement to the contrary, he has a lien on all 
bills received from his customer in the ordinary course of banking busi- 
ness for any balance that may be due from such customer. Prima fadty 
where a bill is negotiated from one person to another, it is deemed to have 
been wholly transferred to him, and not to have been pledged or deposited 
as collateral security : Chalmtrs on BillSy 78. See further, note 6, p. 26. 

Illustrations. 

The defendants made a note for $200 to one M., to assist M., in retiring 
paper in which the defendants were interested. M. discounted his own 
note for $200 with the bank, depositing with them the defendants' note 
as collateral. When M.'s note fell due, the defendants' note being then 
overdue, M. paid $'25 and gave a renewal for $175, leaving defendants' 
note w ith the bank ; — Held, that as the note was transferred to the bank 
as security for the original debt, and not for M.'s note specially, the 
defendants remained liable : Canadian Bank of Commerce v. Woodward, 
8 App. R. 347. 
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Where certain securities had been assigned as collateral for the payment SeC- 27- 
of a prqpiissory note of $1,000, which note had been partly paid, and a 
new note given, the holder of the note is entitled to retain such securities 
■until the whole amount of the original note is discharged by payment : 
WUey V. Ledyard, 10 Ont P. R. 182. 

One M. made a note payable to T. or order, for $4,000, which was dis- 
counted by the bank for T. Afterwards a note foV $1,500 made by W. 
payable to T. , and indorsed by M. for T. " s accommodation, was handed 
to the bank by T. as collateral security for the $4,000 note, and the bank 
also advanced on it $1,000 to T. This note, when it fell due was retired 
by another note for $1,500, made by W. , payable to T. and indorsed by 
T. and by M. to the bank, and was given for the same purpose as the 
previous $1,500 note. The bank received $1,200 from T. on account of 
the $4,000 note, and the plaintiff, who was one of the indorsers on that 
note, paid the balance. In an action on this renewal note by the plaintiff 
against W. & M. : — Held, that he was entitled to recover ; for, 1. He was 
the holder of the note ; 2. The note being deposited with the bank as 
collateral security for the $4,000 note, and not merely for the $1,000 
advanced on it, the bank held it for the full amount ; 3. If the note could 
not be said, when taken, to be a security for value because the $4,000 note 
had not then matured, it became so when the latter note fell due, and 
value arising at any time during the currency of a note is sufficient : 
Blake v. Walsh, 29 U. C. Q. B. 541. 

Where a bill is remitted to another, indorsed merely to enable the party 
receiving it to raise money to meet future advances, it is while retained 
for such advances a mere deposit, applicable to the demands of the 
remitter, but if such remitter negotiates it, he constitutes the party with 
whom it is negotiated a holder. Indorsement is prima facie evidence of 
the discount of a bill, but the agreement of mere deposit may be shewn : 
Ux parte Twogood, 19 Ves. 229. 

A mere discount of a bill, without the indorsement of the party who 
receives the money, does not give the holder of the bill any claim against 
such party : Ex parte Boberts, 2 Cox. 171. 

Bankers may pledge bills deposited with them by a customer, though 
such customer is a creditor and not a debtor ; and the parties to whom the 
bills are pledged, may hold them if they are unacquainted with that 
circumstance : Collins v. Martin, 1 B. & P. 648. 

And the bank may negotiate them to such an extent as the necessary 
demands of their customer may require, without his express authority : 
Thompson v. Giles, 3 D. & R. 733. 

A promissory note given by principal and surety for a definite sum pay- 
able on a fixed day, is presumed to be given in consideration of an ad- 
vance at the date of the note, and if the payee asserts as against the 
surety that the note was to secure the balance of an account due by the 
principal to the payee, the burden of proof lies on the payee : Be Boys, 
L. R 10 Eq. 467. 

The holder of promissory notes, transferred by the payee as collateral 
rsecurity against a future liability on the holder's part for the payee, can 
■collect the notes at maturity before that liability arises ; and the payee has 
no control over them so as to enlarge or vary the maker's liabilty : Boss 
-r. Tyson, 19 U. C. C. P. 294. 

Where promissory notes were given to a creditor by his debtor as 
collateral security for the debt, unless the debtor suffers by the tardiness 
or laches of his creditor in' collecting such notes, he is not damnified ; and 
if he is demnified, then such debtor is released to the extent of the losa 
-caused by the creditor's laches : By an v. McConnell, 18 Ont. R. 409. 
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Sec 28. 28. An accommodation party to a bill is a person who 
ti^'^^art^*^ has signed a bill Jis drawer, acceptor or indor^er, without 
imD"A^tB28 r^c^iving value therefor, and for the purpose of lending his 
ffllls^A 52. ^^^^ ^o some other person : 1 

S*iioi^i"for 2. An accommodation party is liable on the bill to a 
▼aiue. holder for value ; and it is immaterial whether, when such 
holder took the bill, he knew such party to be an accom- 
modation party or not. 2 

^ The object of an accommodation bill is to enable the parties thereto,, 
by a sale or other negotiation thereof, to obtain a free credit and circulation 
of such bill. The parties to every accommodation bill hold themselvea 
out to the public, by their signatures, to be absolutely bound to every per- 
son who shall take the same for value, to the same extent as if that value 
were personally advanced to themselves, or on their own account, and at 
their own request : Story on Bills, s. 191. In common language, a bill 
accepted or indorsed without any consideration to the party making him- 
self liable on the bill, is called an accommodation bill ; but, in strictness,, 
an accommodation bill is not merely a bill accepted or indorsed without 
value received by the acceptor or indorser, but a bill accepted or indorsed 
without value by the acceptor or indorser, to accommodcUe the drawer, 
or some other party, i. e., that the party accommodated may raise some 
money upon it, or otherwise make use of it. This distinction is of import- 
ance ; for a party accepting a bill merely without consideration (as if, 
for example, he does not know the state of accounts between himself 
and the drawer), and is afterwards sued on that bill, he cannot charge the 
drawer with the costs of defending the action ; whereas the acceptor of 
an accomodation bill, properly so called, who is compelled by an action 
to pay it, has a claim upon the drawer for all the expenses of the 
action : Byles on Bills, 323. By an accommodation bill or note the 
acceptor of the bill, or maker of the note, becomes the principal debtor 
according to the form of the instrument ; but whether a party is in that 
capacity, or is an accommodation indorser, he is a surety for the person 
who obtains value for the bill or note ; and it is the duty of such person 
to pay the bill or note at maturity. Where there is an account between 
the parties, and bills are accepted, those are not strictly accommodation 
bills : Oriental Financial Corporation v. Overend, L. R. 7 Ch. 146n. See 
also 8. c, L. R. 7 H. L. 348. Presentment for payment is dispensed 
with where the accommodation bill or note is accepted or made for the 
benefit of the indorser : s. 46 (2) {d) ; as also notice of dishonor : s. 50 (2) 
{d) ; and as a consequence it may be inferred that protest is also dispensed 
with : 8. 51 (9). An accommodation bill when paid by the party accom- 
modated is discharged : s. 59 (3). By s. 36 (2), an overdue bill can only 
be negotiated subject to any defect of title affecting it at maturity ; and 
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it has been held that if an accommodation bill be negotiated when over- See 28- 
dfne, the holder cannot recover, for the bill ia in terms a credit for a ^ " 
limited time, and to negotiate it after that time is a breach of faith : 
Cheater v. Dorr, 41 N. Y. 279. Where an accommodation bill is taken by 
a person after it has been dishonored, inasmuch as the drawer cannot 
recover, neither can the holder from such drawer do so : Re Overend, 
Gurneij de Co. , L. R. 6 Eq. 344. 

Illustrations. 

An accommodation bill is not issued until it is in the hands of some per 
son who is entitled to treat it as a security available in law : Downen v. 
RichardHon^ 5 B. & A. 674. 

An accommodation acceptor of a bill of exchange, is a surety, as to the 
drawer, but a principal as to the holder, although the holder knew him 
to be an accommodation acceptor : Bank of Toronto v. Hunter, 4 Bosw. 
(N. Y.)646. 

Accommodation indorsers, after the note on which they were liable had 
matured, may obtain a relief in equity against the holder and maker to 
enforce payment by the latter ; and the maker will be ordered to pay the 
costs both of the plaintiff and of the holder of the note : Cunnhifjham v. 
Lyater, 13 Grant 575. 

The maker of a note being indebted to the payee, procured A. to 
indorse it as surety to the payee, who had previously indorsed it in blank, 
and afterwards '* without recourse." The note was sued by the plaintiff 
on behalf of the payee ; — Held, that the plaintiff was entitled to recover 
against A : Smith v. Richardson, 16 U. C. C. F. 210. 

Where a corporation having a debt to pay, raised money upon an 
accommodation note of an individual, and applied the money to the pay- 
ment of the debt, the accommodation maker is entitled to relief against 
the corporation. And if the maker had been compelled to pay the debt 
he would be entitled to stand in the place of the corporation creditor : 
Bumham v. Peterborough, 8 Grant 366. 

D. indorsed a promissory note for the accommodation of VV., who dis- 
counted it, and gave D. a mortgage on certain land to indemnify him 
against his liability as indorser on the note. W. during the currency of 
the note absconded, after obtaining from M. by false pretences a chequQ 
for a large sum, which he cashed, and gave part of the proceeds to D. to 
take up the note, which D. did before maturity. W. told D. that he had 

fot the money from M. with whom he had had dealings, as 1). knew, but 
). had no notice of any wrong doing in connection with the money ; — 
Held, that the mortgage ceased to be an incumbrance on the land when the 
note was retired ; and that M. could not follow his money into the note 
held by D., nor the security held by him : Jack v. Jack, 10 Out. R. 1 ; 
12 App. R. 476. 

* But any such accommodation party being merely a surety, may be 
released by the holder giving time to the principal debtor on such bill or 
note. The surety has the right as soon as his obligation to pay has become 
absolute to be exonerated by his principal. And where the principal 
debtor has a good defence at law or in equity against the creditor, the 
surety has also a right to set up a similar defence : Bechervaise v. LewiSy 
L. R. "J C. P. 373. Much confusion often arises from a common practice 
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Sec 28. in this country of taking; notes to a bank for discount ; not, as in the 
proper course of business, from the party whose name appears last thereon 
as indorser, and who is legally held to be the holder under prior parties , 
but taking them from the maker, who brings them to the bank with one 
or two names on the back as indorsers, and tries to have them discounted. 
The experience of years, has pro\red too clearly that persons will always 
be ready to borrow money upon any terms, and afterwards to refuse pay- 
ment on any ground, with or without merits, that ingenuity may suggest : 
Per Hagarty, J., in Bank of Montreal v. Beynolds, 25 U. C. Q. B. 361. 
As to the rights and equities of accommodation parties, inter se, as co- 
sureties, see note to s. 59 (3) post. 

Illustrations. 

Although the holder of a bill had notice when he took it that the 
acceptor had only accepted it for accommodation of the drawer, yet the 
acceptor is bound to pay it, and nothing can discharge him but payment, 
or a release : Bank of Ireland v. Beresfordy 6 Dow 237. 

In an action by the indorsee against the acceptor, it is competent to the 
acceptor to shew that the acceptance was for the accommodation of the 
indorsee, and that he has received no consideration from the drawer, 
and that it was agreed that the bill, when due, should be taken up by 
such indorsee : Thompson v. Clubley, 1 M. & W. 212. 

A note was given by A. for £30 for the accommodation of the payee, 
but the holder advanced only £20 10s. , to secure which it was transferred 
to him. The holder claimed that the sum advanced was to be paid at a 
particular time, but if not so paid, he was to hold the note for the whole 
sum secured by it ; — Held, as A. was only an accommodation maker he 
could not be charged with more than the holder had advanced on the note : 
Strathy v. Nichollsy 1 U. C. Q. B. 32. See also Greenwood v. Perry, 19 
U. C. 0. p. 403. 

Where the holder of a bill or note sues the drawers, acceptors, and 
indorsers, in one action, he may discharge the drawers, or indorsers, or 
accommodation acceptors, after, as well as before, judgment, without losing 
his remedies against the other parties liable in priority to those discharged : 
Holcomh V. Hamilton, 2 E. & A. 230. See also Hamilton v. Holcomb, 12 
U. C, C. P. 38 ; 11 U. C. C. P. 93. 

The payee of a note indorsed for the accommodation of the maker, 
having obtained judgment against the maker and indorser, may release 
the maker, reserving all his rights against the indorsers, may inforce such 
judgment against the accommodation indorsers: Bell v. Manning, II 
Grant 142. 

The holder of an accommodation bill for value, after becoming aware of 
its being an accommodation bill, may release the drawer without releasing 
the accommodation acceptor: City of Glasgow Bank v. Murdock, 11 U. 
C. C. P. 138. 

A security given to an accommodation indorser, does not enure to the 
benefit of the second indorser : Smith v. Fralick, 5 Grant 612. 

A note was given by S. to M. & Co., and R. as accommodation indorser 
indorsod to M. & Co. The note was so treated to enable S. to obtain 
goods on credit from M. & Co. At the trial M. & Co. indorsed the note 
above R's. name, adding *' without recourse"; — Held, that M. & Co., 
could recover : Mojfatt v. Bees, 15 U. C. Q. B. 527. See also Gunn v. Mc- 
Pherson, 18 U. C. Q. B. 244. 
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The receipt by the holder of an accommodation bill, of composition SeC- 28- 

notes of the acceptor, in pursuance of an arrangement in bankruptcy, is '' « ' 

not equivalent to payment, and does not suspend his right of action 
ngainst the accommodation drawer and indorser during the currency of 
such notes : Provincial Bank of Ireland v. Zhmney 2 Ir. L. R. 21. 

The holder of an accommodation note may compromise with and 
release the accommodation maker, and may then hold the indorsers 
liable : Si/ton v. Atiderson, 5 U. C Q. B. 305. 

The holders of accommodation paper may rank upon the estate of and 
discharge the indorsers, even knowing the same to be accommodation 
paper, and may afterwards recover from the maker : Lyman v. Dion, 13 
L. C. J. 166. 

39. A holder in due course l is a holder who has taken Howerin 

I'll 1 1 ^ n #»••» 1 due course 

a bill, complete and regular on the face of it, 2 under the defined, 
following conditions, namely : — 

(a) That he became the holder of it before it was over- 
due and without notice that it had been previously dis- 
honored, if such was the fact ; 3 

(6) That he took the bill in good faith and for value,* 
and that at the time the bill was negotiated to him he had 
no notice of any defect in the title of the person who 
negotiated it : 5 

2. In particular, the title of a person who negotiates a Title defec- 
bill is defective within the meaning of this Act when he o/frauSr^* 
obtained the bill, or the acceptance thereof, by fraud, otheruniaw- 

dA -IP ii 1P1 p ful means, 

uress, or lorce and tear, or other unlawiul means, or tor 

an illegal consideration, or when he negotiates it in breach 

of faith, or under such circumstances as amount to a 

fraud : 6 

3. A holder, whether for value or not, who derives his Titieof hold- 
title to a bill through a holder in due course, and who is holder m due 
not himself a party to any fraud or illegality affecting it, 
has all the rights of that holder in due course as regards 
the acceptor and all parties to the bill prior to that holder. 7 

* By the interpretation clause s. 2, a ** holder " is defined to mean ** the 
payee or indorsee of a bill or note who is in possession of it, or the bearer 
of it ; " and by the same section " bearer " is defined to mean " the person 
in possession of a bill or note which is payable to bearer." Though the 
Act generally has adopted the term *' holder in due course," the old expres- 
sion ** holder for value, " appears in ss. 27, 28 and 58. 
16 



course. 
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Sec 29^ ^ " A bill complete and regular on the face of it," i. e., having all the- 
requisites hereinbefore prescribed by the Act to make such bill a valid and 
negotiable security ; and that there is nothing on the face of it indicating^ 
that it is incomplete or invalid in any respect (other than as indicated in 
Si 2 (4), aiUe) ; or that it is a suspicious, or doubtful, security requiring^ 
or inviting explanation or investigation. Any indication leading to- 
any such conclusion, may convey to a business man of ordinary prudence 
a warning, which, if wilfully disregarded, may lead to loss of the security, 
or an expensive litigation. The maxim cavecU emptor, would then give 
the warning : ** let the purchaser who ought not to be ignorant of the 
amount and nature of the interest which he is about to buy, exercise 
proper caution : " BroorrCs Legal Maxims, 605. The law-merchant in 
regard to the negotiability of ^bills and^ notes has made the despotic, but 
necessary, principle and rules of the common law, bend to the exigencies 
of commerce, and the usage of merchants. **The general rule of law i» 
undoubted that no one can transfer to another a better title than he him- 
self possesses : 7iemo dat quod non hahet. To this there are some excep- 
tions, one of which arises out of the rules of the law-merchant as to nego- 
tiable instruments. These being part of the negotiable currency of the 
country, are subject to the same rules as money ; and if such an instru- 
ment is transfered in good faith, and for value, before it is overdue, it 
becomes available in the hands of the holder, notwithstanding fraud which 
would have rendered it iuavailable in the hands of a previous holder :'*" 
Whistler v. Forster, 14 C. B. N. S. 257. But the negotiator for the pur- 
chase or pledge of bills of exchange or promissory notes has, notwith- 
standing the above enactment, and the old and well recognized rule of 
law in harmony with it, to make such purchase, or take such pledge, sub- 
ject to the risk of forgery, and of his own carefulness or negligence in 
guarding against the defects in title defined hy s. 29 ; or if he acquires the 
bill or note without the indorsement of the transferor, then only with the- 
warranty defined in s. 58 (3). See notes to ss. 20, 22, 24, 24, 54, and 55. 

® Notice of the previous dishonor may be, either the overdue date, or 
the notarial protest, or such other evidence as the bill, or marks on it^ 
may present, or as may be inferred from the circumstances of the holder's 
acquisition of the bill. 

* •* Good faith " is defined by s. 89 to mean where a thing is in fact 
done honestly, whether it is done negligently or not. *' Value" is defined 
by s. 2 to mean " valuable consideration," which by s. 27, is further and 
more fully defined. A total, or partial, failure of consideration is a good 
defence against the " immediate parties " of the bill, or against a party 
who is nob a holder for value, unless he derives his title from a holder 
in due course. See notes to s. 27, and note 7, p. 125. 

* This section does not speak of "actual notice of the prior holder's 
defect of title," although such notice would be conclusive. Constructive 
notice which is knowledge imputed to the parties from the facts proved^ 
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may, therefore, be sufficient ; the presumption that the knowledge must SeC- 29« 
havebeen communicated is held to be too strong to be rebutted : Hewitt 
V. Loosemore, 9 Hare 449. And where a party has the means of knowing 
a fact, he is bound to show that he exercised reasonable diligence to ascer- 
tain it : HecUhom v. Darlingy 1 Moo. P. C. C. 5. But vague and indefinite 
rumor or suspicion, is quite too loose and inconvenient in practice to be 
admitted to be sufficient to put a party on enquiry. But each case must 
depend upon its own circumstances. At one time the doctrine prevailed 
that if the holder took the bill under suspicious circumstances, or ipt-ithout 
due caution or inquiry, although he gave value for it, yet he was not deemed 
a holder for value without notice : Gill v. Cuhitty 3 B. & C. 466. But this 
doctrine has since been abandoned, upon the ground of its inconvenience, 
and obstruction to the free circulation and negotiation of bills and notes : 
Goodman v. Harvey ^ 4 A. & E. 870 ; Uther v. Rich, 10 A. & E. 784. See 
further, note 1 to s. 39. 

Illustrations. 

Where a person, at a heavy discount, negotiated a bill drawn by a 
partner in fraud of his firm, from another who had taken it from the 
the fraudulent drawer with knowledge of the fraud, the bill having on 
it a name which made it perfectly &:ood ; — Held, that from these facts 
the jury might presume that the plaintiff took the bill mala fde : 
Dailey v. DeFries, 11 W. R. 376. 

A person who takes a bill under circumstances calculated to excite 
suspicion, and having the means of knowledge, but wilfully abstains from 
making any inquiries, must be considered to be a holder with notice 
of fraud, if any exists : Jones v. Gordon, 2 App. Cas. 616. 

Where a person without any express notice of any circumstance of 
suspicion, took the bill, not in the ordinary course of business, and 
not relying on the security ; but required evidence of title from the 
drawer who deceived him, he has no better title in the bill than the 
drawer had : Hatch v. Searles, 2 Sm. & Gif. 147 ; 24 L. J. Ch. 22. See 
also Colson v. Amot, 54 N. Y. 253. 

® Bills or notes so drawn or made, are voidable. Such bills or notes 
are generally "regular on the face;" and the facts necessary to bring them 
within the operation of this clause, have to be proved. As to the term 
"other unlawful means," it must be interpreted to include only such 
means as are ejusdem generis with those described. The general rule for 
the construction of statutes is that where several words, preceding a 
general word, point to a confined meaning, such general word shall not 
receive such a meaning as to extend its effect beyond subjects which are 
ejiiadem, generis : Regina v. NeviU, 8 Q. B. 463. 

Illustrations. 

A son having acknowledged to have stolen $25, his mother was induced 
to sign a promissory note, under threats of having her son arrested ; — Held, 
that she was not liable on the note: Macfarlane v. Dewey, 15 L. C. J. 85. 

A note given in consideration of the payee's forbearing to prosecute a 
charge against the maker of obtaining money by false pretences, is illegal : 
CIM) V. Hudson, 18 C. B. N. S. 414. 
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Sec. 29- An agreement not to proceed in a prosecution for permitting unlawful 
^ ' gambling in a tavern, is an illegal consideration for a note : Dwight v. 

Ellsworth, 9 U. 0. Q. K 539. 

In order to render illegal the receipt of securities by a creditor from 
his debtor, where the debt has been contracted under circumstances which 
might render the debtor liable to criminal proceedings, it is no defence 
that the bill was indorsed by the drawer to the plaintiflP, in order to stifle 
a prosecution for felony, if there is an actual debt due : Flower v. Sadler, 
9 Q. B. D. 83 ; 10 Q. B. D. 572. 

A father, whose son had obtained discounts from a bank on paper 
on which the father's name had been forged, was appealed to by the 
bank to take upon himself the liability in respect of his son's forgeries 
and who did so, but with the knowledge that unless he did so his 
son would be exposed to a criminal prosecution, with a moral certainty of 
conviction, is not a free and voluntary agent, and the agreement he 
makes under such circumstances is not enforceable, even though the 
forged instruments are given up, and his son's peril is not put for- 
ward by the bank as the motive for inducing the agreement : Williams v. 
Bailey, L. R. I H. L. 200. 

To support a defence that a note was given in consideration of forbear- 
ance to proceed in a prosecution for felony, the particular nature of the 
criminal charge should be proved : Henry v. Little, 1 1 U. C. Q. B. 296. 

Where a note not void, but voidable, as one given for what is malum 
prohibitum, is given up in consideration of another note given at a distant 
day, the illegality of the former note will be no defence in an action on 
the latter : Witham v. Lee, 4 Esp. 264. 

A note given in consideration of counterfeit bank notes sold by the 
payee to the maker, is void on the ground of public policy : Blont v. 
Proctor, 5 Blach. (Ind.) 265. 

A note given at the request of a director of a bank for money owed 
by him to the bank, in excess of the amount allowed by law, is not 
void : Pemigewa^set Bank v. Rogers, 18 N. H. 255. 

A note given to an insurance company, contrary to an express statu- 
tory provision, is void : Otis v. Harrison, 36 Barb. (N. Y.) 210. 

A note given by one of several tenderers for a Government contract, 
to another tenderer, to induce him to withdraw his tender, is void : Ken- 
nedy v. Murdick, 5 Har. (Del.) 458. 

A note given to a magistrate for fines and fees imposed upon the 
maker on a criminal charge, is void : Kingsbury v. Ellis, 4 Cush. (Mass.) 
578. 

Notes given to a municipal oflBcer for licenses, are void ; Neiosom v. 
Thighen, 30 Miss. 414. 

A note given to induce a person to withdraw opposition to the open- 
ing of public road is void: Smith v. Applegate, 23 N. J. (Zab.) 852. 

Though a statute incorporating a company provides that subscrip- 
tions for stock shall be void if not paid in money, a promissory note 
given for such subscription is not void, and may be enforced, as the 
giving of such ntite is not contrary to public policy : McRae v. Rtis- 
sell, 12 Ired. (N. C.) 224. 

A note given for a transaction forbidden by law, being for an illegal 
consideration, is void ; Broivn v. Torhington, 3 Wall. 377. 
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A note given in consideration of a promise by a defendant in a divorce Sec> 29* 
8ilit, that she would withdraw her pleading and make no defence to the 
action, is void : Stoutenberg v. Ly brandy 13 Ohio 228. 

A legislature, as a condition of granting a divorce from his wife, required 
the husband to pay her $500 for her future support, for which anjount he 
gave his promissory note ;— Held, that the note was not against public 
policy, and was not void : Day v. Cviler, 22 Conn. 625. 

If part of the consideration only is illegal, the bill is void for the whole : 
Robinson v. Bland^ 2 Burr. 1082. 

'^ By s. 37, when a bill is negotiated back to the drawer, or to a prior 
indorser, or to the acceptor, such party may ^re-issue and further negotiate 
it ; and by this clause a holder whether for value or not, who derives his 
title through a holder in due course, is entitled to the rights of such 
holder in due course, provided he has not been a party to any fraud or 
illegality affecting it. The clause only affects *' a party to any fraud or 
illegality," and not a party who has notice of such fraud or illegality. 
. The doctrine of constructive notice as to defects in title is not to be ex- 
tended. The question is whether a purchaser hacl the means of obtaining 
knowledge of the defect, and might by prudent caution have obtained it ; 
and whether the not obtaining it, was an act of gross and culpable 
negligence: Ware v. Lord Kgmond, 4 DeG. M. & G. 460; or that he 
designedly abstained from making inquiries : Jones v. Smithy 1 Hare 55. 
The equitable doctrine applicable to titles to real estate, is also applicable 
to titles to bills and notes. Thus where A. who had notice of an iucum- 
berance on an estate purchased it, and then sold it to B., who had no 
notice, and B. being a purchaser for value without notice, afterwards 
sold it to C, who had notice of such incumberance, it was held that 
C. got a good title from B. , and that he held the estate free of the in- 
cumberance ; for if the rules were otherwise, the sale of estates would be 
very much clogged : Harrison v. Forthf Prec. Ch. 61 ; Luwther v. Carlton, 
2 Atk. 242. 

Illustrations. 

An innocent party, who is a holder for value, may transfer a good title 
in a bill to a person who was no party to the original fraud, though he 
have had knowledge of it : May v. Chapman^ .16 M. & W. 355. 

An indorsee without value is entitled to recover on a bill or note if any 
intermediate party is a holder for value : Wood v. i?o«s, 8 U. C C P. 299. 

A note given for the price of lottery tickets is not under 12 Geo. II c. 
28, (Imp. ), void in the hands of a bona Jide holder for value ; Evans v. 
Morley, 21 U. C. Q. B. S47. 

The holder of a draft payable to order, which he has obtained bona fide, 
and for value, but without indorsement, has no better title than the prior 
holder, even though he afterwards gets such pi ior holder to indorse it; 
and he is affected by fraud, of which he has notice before he obtains the 
formal indorsement : Whistler v. Fin-ster, 14 0. B. N. S. 248 ; 8 L. T. N. S. 
317. 

Where a trader in the course of his business received a cheque, which 
had been stolen from the payee, and gave the difference to a stranger, who 
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Sec 29- presented it in payment of an article purchased ;- -Held, in the absence of 
^ fraud and negligence on the trader's part, that he was entitled to recover : 

Lee V. New8om^ D. & R., N. P. C. 60. 

B. indorsed a promissory note made by C. for the purpose of retiring 
another similar note which he had previously indorsed for C.'s accom- 
modation, and gave it to C Instead of retiring this note, however, C. 
handed it to the plaintiff in payment of a debt, who took it in good faith, 
but made no inquiry respecting C. 's title to the note, or his authority so 
to deal with it ; — Held, that the plaintiff was entitled to recover against 
B : Cross v. C'ltme, 43 U. C. Q. B. 599 ; 5 App. R. 31. 

Where it was alleged that a prior note had been obtained by fraud from 
the maker, and subsequently another note was given as a substitute for 
such prior note, evidence of the alleged fraud is inadmissible in the action 
on the substituted note : Dougall v. Post, 5 U. C. Q. B. 554. 

A note payable to L. or bearer was made by and deposited with one D. 
as collateral security for note made by L. payable to D. , which D. had 
discounted in a bank. Afterwards R.'s note when overdue was also 
transferred to the bank, as collateral security for D*'s note ; — Held, that 
even if the bank had no higher title than D. , D. had a vested right in 
the note at maturity, which he could transfer to the bank : Canadian Bank 
of Commerce v. Ross, 22 U. C. C. P. 497. 

Preaumption 3© Everv partv whose signature appears on a bill is 

of value and J r J o r^ r 

good faith, p^-ima facie deemed to have become a party thereto for 
value : 1 

J^S^dfte* ^- -^^^ every holder of a bill is prima facie deemed to 
•hifted. \yQ a^ holder in due course ; but if, in an action on a bill, it 
is admitted or proved that the acceptance, issue or sub- 
sequent negotiation of the bill is affected with fraud, duress, 
or force and fear, or illegality, the burden of proof that he 
is such holder in due course shall be on him, unless and 
until he proves that, subsequent to the alleged fraud or- 
illegality, value has in good faith been given for the bill 
by some other holder in due course : 2 

Actual 3 j^Q \)i\\ although given for a usurious consideration 

knowledge * o o 

of usury. qj. upon a usurious contract, is void in the hands of a 
holder, unless such holder had at the time of its transfer 
to him actual knowledge that it was originally given for a 
usurious consideration, or upon a usurious contract : 3 

whatabiu 4. Everv bill or note the consideration of which consists, 

or note for *' 

mirtcon-*^** in whole or in part, of the purchase money of a patent 
uin- right, or of a partial interest, limited geographically or 
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otherwise, in a patent right, shall have written or printed Sec 30. 
prominently and legibly across the face thereof, before the 
same is issued, the words "given for a patent right :" and 
without such words thereon such instrument and any 
renewal thereof shall be void, except in the hands of a 
holder in due course without notice of such consideration. 

5. The indorsee or other transferee of any such instru- Tranafew© 

. . . to take 

ment havincj the words aforesaid so printed or written subject to 
thereon, shall take the same subject to any defence or set- JJjS"J* 
off in respect of the whole or any part thereof which would 
have existed between the original parties : 

6. Every one who issues, sells or transfers, by indorse- Misdemean- 
ment or delivery, any such instrument not having the ed words not 

n . 1 ,» . 1 written on 

words " given for a patent right printed or written in ««* *>iii or 
manner aforesaid across the face thereof, knowing the 
consideration of such instrument to have consisted, in 
whole or in part, of the purchase money of a patent right, 
or of a partial interest, limited geographically or otherwise, 
in a patent right, is guilty of a misdemeanor, and liable to 
imprisonment for any term not exceeding one year, or to 
-such fine, not exceeding two hundred dollars, as the court 
thinks fit. 4 

^ This clause may be read in connection with the ss. 23 and 56. The 
latter section seems to modify the rule that only those who sign the bill 
in one of the characters mentioned in s. 23, are liable on such bill. 
Hitherto the judicial decisions as to the parties who sign or back the bill, 
intending to become sureties for the payment of the bill, have not 
been uniform, for sureties, as such, have not been recognized by the law- 
merchant. Accommodation acceptors, makers, and indorsers do not 
usually become parties to bills or notes ** for value," nor do sureties. 
But if the remarks in the note to s. 56 correctly indicate the intention of 
the Legislature, it may follow that the liability of sureties, or parties 
pour AvcU, will be found te be the same as the sureties known as accom- 
modation parties. Bills of exchange and promissory notes differ from 
•other contracts at common law in two important particulars ; first they 
are assignable, whereas choses in action at common law are not; and 
4secondly, the instrument itself gives a right of action, for it is presumed 
to have been given for value, and no value need be alleged as a consider- 
ation for it : Foster v. Dawber, 6 Ex. 853. 
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Sec 30* Illustrations. 

Where it appeared that a note was iutended to have been made to the 
plaintiff or order, to be indorsed by him to the defendant, to secure a 
debt due to the defendant by the maker, but by mistake it was made 
payable to the defendant or order ; and he thereupon indorsed it to the 
plaintiff, in order to enable him to sue the maker, and on the understand- 
ing that the plaintiff should have no recourse against him as indorser ; — 
Held, a good defence : Blain v. OlipharU, 9 U. C. Q. B. 473. 

Where in an action on a note payable to A., it was proved that B. 
indorsed it, and then brought it to A., who indoised it merely for accom- 
modation, without receiving any value for it : — Held, that want of con- 
sideration could not be inferred, as between the maker and B., and that 
the plaintiff was not obliged to prove the consideration : Mair v. Mc- 
Lean, 1 U. C. Q. B. 455. 

Where it appeared that before suit the defendant, by agreement with 
R. and 0., the second and third indorsers, made, and indorsed to them 
another note, which was accepted in full satisfaction and discharge of the 
note sued upon, but which note remained in the hands of R. and O. 
without the fault of the defendant ; — Held that the proof of considera- 
tion lay on the plaintiff: Maulson v. Arrol, 11 U. C. Q- B. 81. 

Where an indorser indorsed a note while in blank, there being no 
maker's name attached to it nor any sum nor payee expressed in it, and 
the name of the maker was afterwards signed without authority ; — Held, 
that the indorsee suing must shew himself a bona fide holder for value : 
Hanscome v. Cotton, 15 U. C. Q. B. 42. 

The defendant agreed to become surety for whatever goods P. should 
order of the plaintiff. P. sent the goods ordered and other goods, with- 
out disclosing these facts to the defendant, but in perfect goud faith. 
The plaintiff then presented a bill of exchange on P. for signature by the 
defendant, who signed the same, supposing it was for the goods ordered. 
P. kept all the goods ; — Held, that the defendant was liable only to the 
extent of the goods ordered, and that the consideration for the bill failed 
as to the excess : Barber v. Morton, 7 App. R. 114. 

* The effect of this clause is that the prima facie evidence of value 
which the production of the bill or note establishes, may be displaced by 
proof that the acceptance, issue or subsequent negotiation of the bill or 
note is affected or tainted with the defects of title described ; and the onus 
is then on the party claiming to be a holder in due course, to prove that, 
subsequent to the defect in title, value was given in good faith by some 
other holder of the bill or note. The latter part of the clause differs from 
the English Act in regard to the party giving the ** value in good faith ;" 
the English Act reading : '*the burden of proof is shifted unless and until 
the holder proves that subsequent to the alleged fraud or illegality, value 
has in good faith been given for the bill ;" thus allowing the proof that 
YsJue has been given by the then, or some prior, holder of the bill. This 
Act limits the proof of such value to have been given " by some other 
holder in due course." But the difference in application may be found to 
be more in words than in substance ; and on this see s. 29. See also as 
to prima Jacie evidence, notes 1, p. 77, and 7 and 8, pp. 84-85. 
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Illustrations. Sec. 30- 

Where fraud is proved in an action on a bill of exchange, the b^^den of 
proof is then on the holder, to prove both that value had been given, 
and that it had been given in good faith, without notice of the fraud : 
Tatham v. Haalar, 23 Q. B. D. 345. 

Where a firm which had been in the habit of drawing bills on their English 
correspondent, drew bills on him after his requesting them to desist, and 
exchanged a bill so drawn for a note of H., and the tirm afterwards failed, 
and the bill was returned dishonoured ; — Held, that if the firm drew the 
bill for which the note was given, having no expectation that it would be 
honoured, there wad evidence that they practiced fraud in procuring 
the note : Goodtrham v. Hutchison, 5 (J. C. C. P. 24i. 

• Where one C. was induced to accept a bill by the fraud and misrepre- 
sentation of the indorsers prior to the holder, and without any considera- 
tion, and that D., the last of such indorsers, indorsed to the plaintiffs > 
without any consideration or value given by them to him ; — H eld, a good 
defence : Bank of Montreal v. Cameron^ 17 U. C. Q. B. 636. 

The defendant was arrested on the charge of embezzling fines belonging 
to a township, which he had received as a Justice of the Feace, and while 
under arrest he compromised by giving security to procure his release, 
and the plaintiff gave a note to the towi ship for the amount claimed, and 
obtained from the defendant a note for the amount, indorsed by his wife. 
The plaintiff now sought to recover on the defendant's note ;— Held, that 
the consideration therefor, being the stifling of a prosecution for felony 
was illegal, rendered the note void, and that the plaintiff was in no better 
position than the township would have been had they taken the note : 
Bdl V. Hidden, 2 Out. R. 25. 

' This clause is not in the English Act. Forfeiture of a security for usury 
was partly abolished in old Canada (now Ontario and Quebec), in 1853 
(16 Vic. c. 80) ; and contracts were declared to be void only to the extent 
of interest above six per cent. But that Act excepted from its general 
relief Banks, Insurance and Loan Companies, leaving them (except as to 
banks which were limited to seven per cent.) subject to the prohibitions 
and penalties of the usury laws. Banks were afterwards relieved of the 
penalty of forfeiture (R. S. C. c. 120, ss. 61 and 62, and 53 Vic. c. 31 ss. 
80 and 81). The present statutory provisions against usury in Ontario 
aud Quebec are set out in R. S. 0. c. 127 s. 10, and 11. S. 10 limits loan 
companies to six per cent. " for loan of any moneys, wares, merchandize, 
or other commodities ; " and insurance companies to eight per cent., " on 
any contract or agreement." S 11 is as follows : " All bonds, bills, pro- 
missory notes, contracts and assurances, whatsoever, made or executed in 
violation of the provisions of the section next preceding, whereupon or 
whereby a greater interest is reserved and taken than authorized by this 
or any other act or law, shall be void ; and every corporation, company, 
and association of persons, not being a bank, authorized to lend or borrow 
money as aforesaid, which directly or indirectly, takes, accepts, and 
receives a higher rate of interest, shall incur a penalty equal to treble the 
value of the moneys, wares, merchandize or other commodities lent or 
bargained for. (2) Such penalty may be recovered by action in any court 
17 
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Sec- 30. of competent jurisdiction, and one moiety thereof shall belong to Her 
Majesty for the public uses of Canada, and the other moiety for the 
person who sues for the same." There is another clause as to usury 
applicable to Nova Scotia, (s. 15) ; but there appears to be no penal- 
ties in the other Provinces. The words of this clause are large enough 
to affect all bills and notes off'ending against what are technically 
known as the ''usury laws;" but doubtless judicial construction will 
** answer the sense of the statute," and confine their effect to the cor- 
porations specially subject to the clauses of the usury law cited above. 

* These clauses as to patent rights are not in the English Act, but are 
taken from R. S. C. c. 128, s. 12. When a statute inflicts a penalty for 
not doing an act provided for, the penalty enacted implies that there is a 
legal compulsion to do the act in question : Redpath v. Allan, L. R. 4 P. G. 
511. All rights reside in persons, and are rights to acts or forbearances 
on the part of other persons. They are capable of being enforced judici- 
ally against the persons who are bound to those acts or forbearances : 
Austin's Juriaprudence, 378. 

Illustrations. 

A note was given for a patent right in a shingle machine, but as the 
letters patent were void, it was held there was a failure of consideration : 
Earle v. Page, 6 N. H. 477. 

D. gave G. two promissory notes for patent rights, payable to G. or 
bearer, but having indorsed on each of them, contemporaneously with 
then* making, the words '* the within note not to be sola," which indorse- 
ment termed part of the contract between the parties. The notes were 
transferred to S. , with the word * * not " in one of the above indorsements 
erased (which S. noticed), and in the other the whole of said indorsement 
torn off", but without destroying any part of the face of the note :-/-Held, 
that S. was not an innocent holder, and the words of the above indorse- 
ment were part of the original contract ; and the effect of it was to pre- 
vent G. disposing of the notes to a holder for value, so as to preserve to 
the makers all defences and equities, as against the first holder and volun- 
teers under him : Swaisland v. Davidson, 3 Ont. R. 320. 

A. made a note upon the representations on the part of the payee and 
indorser, as to the formation of a company for the sale of a patent right 
oontroUed by the payee, the note being given in consideration of a share to 
A. in such company ; but it was doubtful whether any such company existed 
at all, or if so, whether A. was ever placed in the position of becoming a 
shareholder ; — Held, that as there was nothing on A.'s part to be repudi- 
ated and rescinded, A. was not precluded from setting up the defence that 
it had been obtained from him by fraud : Waddell v. Jaynes, 22 U. G. 
G. P. 212. 

The object of the legislature in requiring the words ''given for a 
patent right" to be on the face of notes so given, is to give the transferee 
notice, and subject him to any defence the maker may have : Oirvin v. 
Burke, 19 Ont R. 204. 

Where notes had been given with the words ** given for a patent right" 
on them, and subsequently cancelled, and new notes given without such 
words ; — Held, that the substituted notes were subject to the aame 
defences as the original notes : Ihid, 
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Negotiation of Bills, Sec. 31. 

31. A bill is negotiated when it is transfered from one ^f^fl^^^ 
person to another in such a manner as to constitute the J^" ^^.b si 
transferee the holder of the bill : l iDd/Acti-Ve. 

2. A bill payable to bearer is negotiated by delivery :2 p»yabieta 

3. A bill payable to order is negotiated by the indorse- p^*^*® ^ 
ment of the holder completed by delivery : 3 

4. Where the holder of a bill payable to his order Trangfer 
transfers it for value without indorsing it, the transfer dorsement. 
gives the transferee such title as the transferer had in the 

bill, 4 and the transferee in addition acquires the right to 
have the indorsement of the transferer : 5 

5. Where any person is under obligation to indorse a indorsement 

, in repre- 

biU m a representative capacity, he may indorse the bill in ""Satire 
such terms as to negative personal liability. 6 ind. Act, 

Ob aV« 

^ The negotiation of a bill or note means that which is equivalent to a 
purchase or sale of such bill or note, so as to give the title in it to another. 
There must be the mental assent of the owner, and the manual acts of 
indorsement (if payable to order) and delivery, either by the owner or his 
agent. In order to constitute a valid indorsement of a bill as against the 
indorser, there must be the writing of the name of the holder, and a 
manual delivery by him of the bill with the intention, not only to pass the 
property in it, but to guarantee the payment, if the acceptor makes default ; 
and evidence of the facts showing the absence of this intention is admis- 
sible under a traverse of the indorsement : Denton v. Peters^ L. R. 5 
Q. B. 475. A negotiable instrument is transferable to any person hold- 
ing it, so as, by delivery thereof to give a good title to any person honestly 
acquiring it. Where an instrument is, by the custom of trade transfer- 
able like cash, by delivery, and is also capable of being sued upon by the 
person holding it pro tempore , then it is entitled to the name of a negoti- 
able instrument ; and the property in it passes to a boTia fide transferee 
for value, though the transfer may not have taken place in market overt. 
But that if either of the above requisites be wanting, i. e. , if it be either not 
accustomably transferable, yet if its nature be such as to render it incapable 
of being put in suit by the party holding it pro tempore, it is not a nego- 
tiable instrument, nor will delivery pass the property of it to a vendee 
however honajidey if the transferor have not himself a good title to it, and 
the transfer be made out of market overt : 1 Smith's Leading Cases 250. 
Instruments in the shape of bills or notes, unless they are for the payment 
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Sec. 31. of money only, are not negotiable : Hodges v. WinUm, Mart. (N. C.) 76. 
This Act only deals with the negotiation and transfer of bills and notes- 
according to the rules of the law- merchant. But where the transfer is by 
aid of the law, the rules of the general law govern as to their transfer as 
chattels, or chosea in action. See the definition of holder s. 2 ; and of 
** holder in due course," s. 29. 

* The effect of the transfer of such a bill or note by delivery, is defined 
in s. 58. Prior to 1872 the bonds and debentures of companies and cor- 
porations, even although payable to bearer, were not transferable : Wood- 
sidev. Toronto Street Raihoay Co., 14 Grant 409. But by 35 Vic. c. 12 
(now R. S. O. 1887 c. 122, s. 9), the bonds or debentures of corporations 
made payable to bearer, or to any person named therein or bearer, may be 
transfered by delivery, and if payable to any person or order, shall (after 
a general indorsation thereof by such person) be transferable by delivery, 
from the time of the indorsement. See the definitions of *' bearer " and of 
" delivery, " s. 2, and the effect of delivery of a bill or note, s. 21. 

^ This is the more usual practice of negotiating bills and notes. Trans- 
fered or i:\egotiated, means passed away from the original holder to 
another person ; presentment for acceptance is not negotiating : Griffin v. 
Wetherhy, L. R. 3 Q. B. 761. Every indorsement of a bill operates in 
the nature of a new drawing of the bill : Penny v. InneSj 1 C. M. & 
R. 141. The different kinds ot indorsements are defined in ss. 32, 34, 
35. The title of a holder of a bill who negotiates it bona fide, is described 

in ss. 29 and 38. 

Illustrations. 

Where a note is transferred by an agent without authority, if the 
owner of the note afterwards ratifies the act, the transfer will relate back 
to the time it was made by such agent : Persons v. McKibbeny 5 Ind. 261. 

The writing of his name by an indorser on the face of a bill is a good 
indorsement : Youvg v. Glover, 3 Jur. N. S. 637 ; s. p. Herring v. Wood- 
hull, 29 111. 92. 

A special indorsement does not transfer the property in bills of exchange 
until delivery : Bex v. Lambton, 5 Price 428. 

One F. gave B. a bill drawn on D. payable to B. or his order. After- 
wards a writ of attachment under the Insolvent Act issued against B., 
who thereupon indorsed and delivered the bill to E., who subsequently 
indorsed it to the plaintiff ; — Held that as the plaintiff had no notice of 
B's. insolvency, he was entitled to recover : Madellan v. Davidson, 4 
Pugs. & Bur. 338. 

* The effect of a transfer without indorsement is to give the transferor 
such title as that held by his transferee. The statute 3 & 4 Anne c. 9, 
provided that promissory notes should be assignable or indorsable ; and 
authorized the holder by either mode of transfer, to bring a suit in his own 
name against the persons liable thereon. The ordinary rule of law as to 
the transfer of bills and notes is only intended to apply to transfers made 
in the ordinary and usual manner, whereby a title is acquired, according to 
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the law-merchant ; and not to a transfer which is valid in equity accord- SeC 31- 
in&; to the doctrine respecting the assignment of choses in action. Until the 
holder obtains the indorsement of his transferor, he will be affected with 
notice of a fraud attaching to the' bill or note while it was in his trans- 
feror's hands. 

Illustrations. 

A mere discount of a bill, without the indorsement of the person who 
receives the money, does not give the holder of the bill any claim against 
such party for the mouey advanced : Ex parte Roberta, 2 Cox 171. 

Nor can such person prove a claim against the estate of his transferor 
in insolvency : Ex parte Shuttleworth, 3 Ves. 368. 

But if such note is indorsed, after the transferor's insolvency, it becomes 
-a good petitioning creditor's debt : Ex parte Thomas, 1 Atk. 73, 126. 

The transfer by delivery only of a note payable 'to order, but not 
indorsed by the payee, gives but an equitable title, and the transferee 
takes it subject to all equities against the payee : Seymour v. Leyman, 
10 Ohio St. 283. 

Where the payee of a note dies without having parted with its posses- 
sion, it cannot be further negotiated without a new indorsement by his 
personal representatives. An indorsement written by the payee in his 
lifetime is not sufficient : Clark v. Sigourney, 17 Conn. 671 ; s. p. Bro- 
mage v. Lloyd, 1 Ex. 32. 

S. transferred a note for value to G. without indorsing it, but gave a 
written agreement to be responsible for the amount of it to G. G. 
negotiated the note and agreement to M. , after which all the prior parties 
to the note became insolvent ; — Held, that M. could not prove against G.'s 
estate, but was entitled to have the amount made an item in the account 
of G., and to stand in his place : Re Barrington, 2 Sch. & Lef. 112. 

In order to pass the title in a bill, the transfer must be made by indorse- 
ment, the indorsement of a document given as a receipt for such bill will 
not pass to the transferee the legal title : Oookin v. Richardson, 11 Ala. 889. 

^ If there be an assignment of a bill or note without indorsement, the 
holder will thereby acquire the same rights only as he would acquire upon 
the assignment of a bill not negotiable. If by mistake, accident, or fraud, 
a bill has been omitted to be indorsed upon a transfer, when it was 
intended that it should be, the party may be compelled by a Court of 
Equity to make the indorsement ; and if he afterwards become insolvent 
this will not vai*y his right or duty to make it ; and if he should die, his 
executors or administrators will be compellable in like manner to make 
it : Story on Bills, s. 201. Where a bill or note requires the transferor's 
indorsement in order to complete the title of a holder in due course, such 
transferor will be ordered to indorse such bill or note : Ex parte Greening, 
13 Ves. 206. But a holder of such a bill or note has no authority to indorse 
the bill in the name of the payee, and sign it per proc., where such indorse- 
ment has been omitted by mistake. " If you were to allow this, it would 
be very dangerous to introduce into contracts upon which so much wealth 
depends, the principle that a party may supply the indorsing of a name 
which had been omitted by inadvertance :" Per Erie, C. J., in Harrop 
■V. Fisher, 6 Jur. N. S. 1059. 
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Sec 31. Illustration. 

Where A. fraudulently obtained a bill payable to ordeV" from B. and 
handed it to C. in satisfaction of a bona fide debt,' but without indorsing^ 
it ; — Held, that C. could not acquire a title to the bill by obtaining A. 'a 
indorsement after he had received notice of the fraud : Whistler v. FoHteVy 
14 C. B. N. S. 248, 8 L. I. N. S. 317. 

* See cases cited in the notes to s. 16 (1), as to limiting or negativing 
liability ; and in the notes to s. 26, as to acceptances by persons in a 
representative character. 

JfkidoISS! ^^- -^^ indorsement in order to operate as a negotiation 
SDp.Act,8.82 iiii^st comply with the following conditions, namely : — 

Ind. Act,R.16 

Signature W I^ must bc Written on the bill itself and be signed 
Snwl?'*^ by the indorser. The simple signature of the indorser on 
the bill, without additional words, is sufficient ; l 






On aiionp^ An indorsement written on an allonge, or on a " copy 
of a bill issued or negotiated in a country where " copies 
are recognized, is deemed to be written on the bill itself; 2 

Must be of QjX i^ must be an indorsement of the entire bill. A 

entire bill. ^ ' 

partial indorsement, that is to say, an indorsement which 
Partial, not purports to transfer to the indorsee a part only of the 

negotiable. ^ *^ n t 

amount payable, or which purports to transfer the bill to 
two or more indorsees severally, does not operate as a 
negotiation of the bill ; 3 

muiitindorse (^) Where a bill is payable to the order of two or more 
payees or indorsees who are not partners, all must indorse^ 
unless the one indorsing has authority to indorse for the 
others : 4 

Silled '*" 2. Where, in a bill payable to order, the payee or in- 

majln^ie. dorsce IS wrongly designated, or his name is misspelt, he 
may indorse the bill as therein described, adding his proper 
signature; or he may indorse by his own proper signature :5 

Sdo^ient. ^- Where there are two or more indorsements on a bill, 
as in bill, ^g^gj^ indorsement is deemed to have been made in the 

order in which it appears on the bill, until the contrary is 

proved : 6 
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4. An indorsement may be made in blank or special. It Sec 32 
may also contain terms making it restrictive. 



* An "indorsement" of a bill is defined as meaning an indorsement in 
writing completed by delivery. Where a torn note had been pasted upon 
another piece of paper, an indorsement of the note may be made on such 
other paper itself ; and in that case it is not necessary to prove when the 
indorsement was made : Crutchjield v. Ea8t<m^ 13 Ala. 337. **I guarantee 
the payment of the within," indorsed on a note over the signature of the 
payee, is an indorsement of the note, and not a guarantee or collateral 
engagement for its payment : Walker v. O'Beilly, 7 U. C. L. J. 300. An 
indorsement written with a pencil is valid : Geary v. Physic^ 5 B. & C. 
234; s. p., ClossonY. Steams^ 4 Vt. 11. See the cases cited to s. 17, as 
to acceptances of bills of exchange ; and as to delivery, see s. 21 ; as to 
negotiation, see p. 31 ; as to signature by an agent, see s. 90; as to indorse- 
ment of bills in a set, see s. 70. 

^ An allonge (or rider) to a bill is a term which has not been interpreted 
in the Act. Where words have been long used in a technical sense, and 
have been judicially construed to have a particular meaning, and have 
been adopted by the Legislature as having a certain meaning, prior to 
the statute in which they are used, the rule of construction requires that 
the woMs used in such statute should be construed according to the 
sense in which they have been so previously used : RiLchmahoye v. Lulloob- 
hoy, 8 Moo. P. C. C. 4. An allonge is a paper annexed to the bill, which 
is necessary when there is no room on the bill for further indorsements. 
It becomes a part of the bill when the indorsements are written on it. 
Where the copy of a bill is used, the person who circulates the copy 
should transcribe the body of the bill and all the indorsements ; and, 
after all, should write : Cojpy, — the oHginal being laith (naming the person). 
If he should omit to state that the bill is a copy, or should write his own 
indorsement after the word copy, he may become liable on the copy as on 
an original : Byles on Bills, 311. A ** duplicate" or "copy" of a bill may 
be used in the countries mentioned on p. 15. 

* By the law-merchant an indorsement must be of the whole bill : Heil- 
hut V. Nevill, L. R. 4 C. P. 358. The following forms of indorsements 
may be read as illustrations of the different modes of indorsing bills. 
"John Smith" in all these forms is supposed to represent solely, or with 
his partner, * William Styles, " the payee and first indorser of the bill : 

1. Indorsement by drawer or payee in blank (ss. 8 (3), 32 (4), and 34) : — 

"John Smith." 

2. The like indorsement by the firm (s. 23 (6)): — " Smith & Co.;" or, by a 

partner : — ^^for self and William Styles, John Smith." 

3. The like indorsement by an agent, (ss. 25 and 26): — **A8 agent for John 

Smith, John Adams ;" or '^John Smith, by his agent, John Adams ; " 
or **^ per procuration John Smith, John Adams." And the agent may 
add to his signature, *'withoiU recourse to me as agent." 



How in- 
dorRement 
may be. 
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Sec. 32. 4. Qualified indorsement to avoid personal liability (s. 16 (a)): — *'Jolm 

^^ ' • Smith, ivifhout recourse;" or, "John Smith, nans recours ;'^ or, "John 

Smith, v)ith intent only to transfer my title and interest, and not fo 
become subject to any liability in ca^e of non-acceptance or non-payment.^' 

5. Indorsement in full, or special (ss. 8 (4), 32 (4), and 34 (2)) :—** Pay 

William Styles, or order, John Smith. " 

6. Restrictive indorsement in favour of indorser (ss. 32 (4), and 35) : — 

"Prt.y William Styles, for my use, John Smith;" or, ** Pay William 
Styles, for my account, John Smith." 

7. Restrictive indorsement, in favour of indorser, or of a particular person 

only (ss. 8, 32 (4) and 35) : — ''Pay to William Styles only, John Smith ;" 
or, ** The within to be credited to William Styles, John Smith." 

8. Conditional indorsement (see s. 19 (2) (a) as to conditional acceptance, 

and s. 33) : — " Pay William Styles, or order, upon his girnvg up the 
other bills accepted by me, and now held by him, John Smith. " 

9. Partial or limited indorsement (see s. 19 (2) {b) as to partial acceptance, 

and 8. 32 {b)):—''Pay William Styles, or order, $100, part of the 
within, John Smith." 

See further, the notes and cases cited to s. 19, as to the different modes 
of accepting bills of exchange. 

* Illustrations. 

The indorsement of a bill by one partner in his own name does not 
pass the legal title ; yet as each partner has the jus disponendi thereof, 
the transfer by one partner passes the entire equitable right, unless 
assailed upon some adequate ground : Alabama d:c Co. v. Brai7iard, 35 
Ala. 476. 

A note made to partners in their individual names, may be indorsed by 
one of the partners in the firm's name : Mick v. Howard, 1 Ind. 250. 

One of several executors may transfer a note by indorsement as collat- 
eral security for a judgment against the estate : Wheeler v. Wheeler, 9 
Cowen 34. Sed contra. Smith v. Whiting, 9 Mass. 334. 

A note made by several persons payable to " our and each of our order," 
and indorsed by one is good : Absolon v. Marks, 11 Q. B. 19 ; 11 Jur. 
1016. 

If a bill is drawn by two, payable to "us or our order," and subscribed 
by both, though not in partnership, they make themselves partners, 
by the form of the bill, to the effect of making an indorsement by one 
of them valid : Carvick v. Vickery, 2 Dougl. 653 n. 

A. and B. were partners. B. fraudulently indorsed bills belonging to 
the partnership to C. for a private debt, C. having notice. B.'s assignees 
in insolvency repudiated the right of C. to the bills ; — Held, that they 
could do so, and that the partner A. was rightly joined in the action : 
Beilhut V. NevUl, L. R. 4 C. P. 354. 

When a person signs a note on a representation that others are to join, 
and one afterwards refuses to sign, the payee cannot recover againt the 
person who signed it, unless the jury is satisfied that such person, know- 
ing the facts and being aware of his rights, consented to waive his objec- 
tion : Leaf v. Gibbs, 4 C. & P. 466. 

See further the notes and cases to ss. 23, 25, and 26. 
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* Illustrations. Sec 32. 

Wherever one Christian name appears given to a party in full, with a 
capital letter before or after it, besides the surname, the Court \i ill not 
assume that the party so described has anything more of a name than is 
thus given to him, and this without distinction between vowels and con- 
sonants : Bank of Upper Canada v. Owynne^ 7 U. C. Q. B. 140 ; Contmer- 
cial Bank v. Boblin, 5 U. C. Q. B. 498 ; Dougall v. Reafiach, 6 U. C. Q. B. 
391 ; Mair v. Jones, 7 U. C. Q. B. 139. 

Where the indorsement of a note was "Pay the cashier of the Bank of 
A., or to W. F., their agent " ; — Held, that W. F. was the only person 
that could indorse : Frazier v. Moore, 11 Tex. 755. 

A bill drawn in favor of the cashier of a bank by his own name, only 
gives the bank a beneficial interest in such note, and the bank cannot sue 
on such bill in its corporate name : Bank of Upper Canada v. Rattan, 22 
U. C. Q. B. 451. But see Bank of the United iStatea v. Davia, 4 Cranch 

A note payable to the order of John P., a person in ease, cannot be 
indorsed by Joseph P., a different person, although the note was in fact 
given to Joseph P. for a valuable consideration, and not to John P. : 
Boiles V. Stearma, 11 Oush. (Mass.) 820. 

See further the cases cited in note 4 to s. 17 (3) p. 67 ante. 

* The effect of each indorsement of a bill is to give to the holder a 
guarantee that the prior signatures of drawer and indorsers are regular 
and genuine (s. 55), and that each indorser is an additional surety to 
him for the due payment of the bill at maturity. Every indorser of a 
bill is a new drawer ; and it is part of the inherent property of the original 
instrument that an indorsement operates in the nature of a new drawing 
of the bill by him : Penny v. Innea, 1 C. M. & R. 441. The decisions 
in cases where the order of the indorsements has not been in the order 
of transfer, or where a surety has indorsed before the payee, indicate 
some exceptional peculiarities which have not made them uniform. See 
cases in the notes to ss. 6, 23, and 56. As to cases affecting indorsers as 
co-sureties inter se, see notes to s. t9 (3. ) 

Illustrations. 

A second indorser may recover from the first indorser the costs of a 
suit to enforce his liability without a special count of any further proof 
of an express request to defend : Fox v, Soper, 18 U. C. Q. B. 258. 

But where a second indorser had indorsed a note as security to the first 
indorser for the amount of the note due to him upon the settlement of 
the accounts of a partnership, and with an understanding that M. should 
indorse the note after the such first indorser ; — Held, that he was liable 
to the prior indorser : Wordsworth v. McDougaXl, 8 U. C. C. P. 403. 

The payee of a note indorsed in blank cannot by merely writing his 
name above the indorser, sue as indorsee against the latter unless he 
can shew an agreement creating between them the relationship of indorser 
and indorsee : Robertaon v. Hueback, 15 U. C. C. P. 298. 

Where it appears on a note that the party assumes the responsibility of 
a second indorser, the locality of the names on the note is immaterial : 
Bacon v. Burnham, 37 N. Y. 614. 

18 
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B^C- 32. Parties to notes are now held liable, contrary to the older cases, in the 

'^ — ~Y ' order on which they stand on the note ; and the last holder may so treat 

them, notwithstanding any agreement among themselves, and although 
some one of the latter parties may he the pergon for whose accommoda- 
tion it was made, and who, therefore, is ultimately liable upon it ; and 
this even when the holder is aware of the facts : Elder v. Kelly ^ 8 U. C. 
Q. B. 240. See lanson v. Paxton, 23 U. C C. P. 439, and Fiahen v. 
Meehan, 40 U. C. Q. B. 146, and note to s. 59, sub-s. 3. 

k3toJi?ment ^^' ^^^^^ ^ ^^^^ purports to be indorsed conditionally,. 
S3*^'ind' ** ^^® condition may be disregarded by the payer, and payr 
Act, 8. 60 & ment to the indorsee is valid, whether the condition has 
been fulfilled or not. ^ 

* This is new law ; and will therefore only affect bills and notes made 
after the time the Act comes into operation. Prior to this enactment it 
was held that if the payee of a bill annexed a condition to his indorse- 
ment, the drawee, who afterwards accepted it, was bound by that con- 
dition ; and if it was not performed the property in the bill reverted to 
the original payee, and he could recover the amount of the bill against the 
acceptor : Robertson v. Kensington^ 4 Taunt. 30. Though the terms of the 
clause are large enough to enable the ** immediate parties " (see note 4, 
p. 83) to disregard the condition, it may be presumed that the contract of 
such parties would be binding, and that the payee would not be allowed to 
vary the legal and equitable rights of the other parties under the condi- 
tion specified in the indorsement. See also Archer v. Bank of England, 2 
Doug. 637, and Bill v. Lord Ingestre, 12 Q. B. 317 ; and s. 36 as to res- 
trictive indorsements. 

indoreement 34. An indorsement in blank specifies no indorsee, and 

in blank. ^ ^ ' 

imp.Act,g.s4 a bill so indorsed becomes payable to bearer: 

Rpeciai In- 2. A spccial indorsement specifies the person to whom,, 
or to whose order, the bill is to be payable : l 

ofxljrto***'' 3. The provisions of this Act relating to a payee apply^ 
indorse with the ncccssary modifications, to an indorsee under a 
special indorsement : 2 

Sr biMik^" 4. Where a bill has been indorsed in blank, any holder 
indorsement ^^y convcrt the blank indorsement into a special indorse- 
ment by writing above the indorser's signature a direction 
to pay the bill to or to the order of himself or some other 
person. 3 

^ The Act specifies several kinds of indorsements which will be found 
illustrated by forms in note (3) to s. 32. 
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' These provisions are ** That the payee (indorsee) must be named or Sec 34- 
otherwise indicated with reasonable certainty," (s. 7.) See alsos. 8. ' 

' This is usual in banks where bills or notes are discounted for the 
benefit of the customer. It has been recognized as law since A. D. 1698. See 
Clerk V. Pigoty 12 Mod. 192. But in the Province of Quebec, indorse- 
ments in blank can only be validly made by bankers, brokers, and mer- 
chants: Bank of Montreal v. Langloia, 3 Rev. Leg. 88. 

Illustrations. 

If A. the drawer and payee of a bill indorse it in blank to B., who, 
without putting his own indorsement on the bill, writes over A's. indorse- 
ment, a special indorsement as *'Pay the contents to C." : B. cannot be 
sued as an indorser by a subsequent holder : Vincent v. Hoolock^ 1 Camp. 
442. 

An indorsement in blank is an absolute assignment to the indorsee, and 
comprehends his assigns ; and upon it the indorsee may write what he 
will, and may fill up the blanks as he pleases : Moie v. Manning^ Coniyps 
311. 

A bill indorsed in blank, was afterwaft-ds indorsed by A. specially to 
B. W. & Co. , who carried on business under the firms of B. W. & Co. , 
and the P^astwood Company, indorsed the bill in the name of the East- 
wood Company. The bill was duly presented, but payment was refused 
for want of an indorsement by B. W. & Co. ; — Held, that the bill hav- 
ing been indorsed in blank, its uegotiability could not afterwards be res- 
trained by a special indorsement ; and that the presentment was such as 
to render A. liable on his indorsement : Walker v McDonald, 2 Ex. 527. 

Where a bill is indorsed in blank, and is transferred by the indorsee by 
delivery only, without any fresh indorsement, the transferee takes as 
against the acceptor any title which the intermediate indorsee possessed : 
FaircUmgh v. Pavia, 9 Ex. 690. 

35. An indorsement is restrictive which prohibits the Rwtrictwe 
further negotiation of the bill, or which expresses that it defined, 
is a mere authority to deal with the bill as thereby indAct,J.5o. 
directed, and not a transfer of the ownership thereof, as, 
for example, if a bill is indorsed " Pay D only," or '* Pay 
D for the account of X," or " Pay D, or order, for collec- 
tion : " 

2. A restrictive indorsement gives the indorsee the right wghtsof in- 

^ ° dorsee there^ 

to receive payment of the bill and to sue any party thereto «°*^er. 
that his indorser could have sued, but gives him no power 
to transfer his rights as indorsee unless it expressly 
authorizes him to do so : 

3. Where a restrictive indorsement authorizes further Rights of 
transfer, all subsequent indorsees take the bill with the transfereea. 
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Sec 35. same rights and subject to the same liabilities as the first 
indorsee under the restrictive indorsement. 1 

* It was argued in the case of Edie v. East India Co., 2 Burr. 1216, that 
the omission of the words '* or order" in an indorsement rendered the bill 
non-negotiable as being restrictive of the indorsement ; for the cashier of 
the Bank of England, who was called to give evidence as to the custom 
of merchants, said that ** the Bank if they ever discounted bills not indorsed 
to order, did it only upon the credit of the indorser ; but that otherwise 
they would not take them, not considering them as being negotiable." 
Other merchants gave similar evidence of the custom. But Lord Mans- 
field, although the jury sustained the merchants, held that he ought not 
to have admitted this evidence of usage, because bills so indorsed were 
negotiable. And he held that the words " or order " were as unneces- 
sary to be inserted in an indorsement as the words "executors and 
administrators." It was queried in that case whether a negotiable bill 
could, by anj' words of restriction, be rendered non-negotiable ; but it 
was considered that, for the convenience and course of trade, the intention, 
and not the form, was to be regarded. Where a bill is indorsed restiicting 
its transfer, the relations between the indorser and the indorsee are sub- 
stantially those of principal and agent ; and the payer may, in some cases, 
be bound to see to the application of the money paid. 

Illustrations. 

' * Pay to A. or his order, for my use " is a restrictive indorsement ; and 
the indorsee of A. must hold the proceeds to the use of the restricting 
indorser: Lloyd v. Sigourney, 8 B. & C. 622, 6 Bing. 525. See also 
Munro v. Cox, 30 U. C. Q. B. 363. 

"Pay J. S. or order, value in account with H." is not a restrictive 
indorsement : Buckley v. Jackson, L. R. 3 Ex. 135. 

A. and B. made a note payable to C. without words of negotiability. 
C. transferred the note to D. with the following indorsement : Received 
of D. a note on E. for $50 due Dec. 25, 1843. Now if D. does not collect 
this note, I am to account to him on E's. note " ; — Held, that this indorse- 
ment gave no right of action to D. against the makers : Latham v. Jones, 
6 Ark. 371. 

SriV**^^ * ^^- Where a bill is negotiable in its origin, it continues 
?mp!Act!B.*36 ^^ ^^ negotiable until it has been (a) restrictively in- 
ind. Act,B.67 dorsed, or (6) discharged by payment or otherwise ; l 

Oyerdue bill 2. Where an overdue bill is neojotiated, it can be nesfot- 

negotiated . o > & 

sujoectto iated only subject to any defect of title affecting it at its 
maturity, and thenceforward no person who takes it can 
acquire or give a better title than that which had the 
person from whom he took it : 2 
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3. A bill payable on demand is deemed to be overdue Sec. 36. 
within the meaning and for the purposes of this section, when de- 

" . . . mand bill 

when it appears on the face of it to have been in circula- de«medover. 

. . due. 

tion for an unreasonable length of time ; what is an un- 
reasonable length of time for this purpose is a question of 
fact : 3 

4. Except where an indorsement bears date after the Presumption 

*^ • ... astonegotia- 

maturity of the bill, every negotiation is "prima facie *^®"- 
deemed to have been effected before the bill was overdue : 4 

5. Where a bill which is not overdue has been dishonor- Taking dis- 

honored bill. 

ed, any person who takes it with notice of the dishonor 
takes it subject to any defect of title attaching thereto at 
the time of dishonor, but nothing in this sub-section shall 
affect the rights of a holder in due course. 5 

^ A bill of exchange is negotiable ad infinitum, until it has been paid by 
or discharged on behalf of the acceptor. If the drawer has paid the bill, 
it seems that he may sue the acceptor upon the bill ; and if instead of 
sueing the acceptor, he put it into circulation on his own indorsement 
only, it does not prejudice any of the other parties who have indorsed the 
bill, that the holder should be at liberty to sue the acceptor : Callon v. 
Laiorence, 3 M. & Sel. 95. A payment before a bill becomes due, does 
not extinguish it, any more than if it were merely discounted. A contrary 
doctrine would add a new clog to the circulation of bills and notes : Burbidge 
V. Maimers f 3 Camp. 193. 

* The equities attaching to rn over-due bill are similar to those which 
ordinarily attach to choses in action, as between the original and subse- 
quent parties. The overdue bill loses the rights and privileges which, 
by the law-merchant, attach to bills of exchange, and is relegated to 
the rights and privileges and equities which are usually incident to a 
chose in action. Payment and other discharges are sometimes spoken of 
as equities attaching to an over- due bill, but this seems incorrect ; they 
are rather grounds of nullity. That which purports to be a bill, is, on proof 
of payment or some other acquittance, no longer a bill, but mere waste 
paper. The position of a holder who takes a bill when overdue is this : 
he is a holder with notice. He may or may not be a holder for value, and 
his rights will be regulated accordingly. He is a holder with notice for 
this reason ; he takes a bill which on the face of it ought to have got 
home, and to have been paid. He is therefore bound to make two in- 
quiries : 1. Has the bill been discharged ? 2. If not, is there any equity 
attaching thereto ? i. e. , was the title of the person who held it at maturity 
defective ? Chalmers on Bills, 107. 
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Sec 36. Illustrations. 

The indorsee of an overdue bill or note, is liable to such equities only 
as attach to the bill or note itself, and not to collateral claims or debts 
due from the indorser to the maker, or indorsee to payee : Wood v. Boss, 
8 U. 0. C. P. 299. 

Where an indorsee of a note payable on demand, had taken it two 
years after its date, with notice of an agreement between the holder and 
the maker, that it should be set off against a bond, of which the maker 
was obligee, and the holder obligor ; — Held, a good defence : Brooke v. 
Arnold, Tay. U. C. 25. 

An agreement not to negotiate the note after its maturity, is an equity 
attaching to an overdue note : Grant v. Winstxtnley, 21 U. C. C. P. 267. 
See also Kerr v. Straat, 8 U. C. Q. B. 82. 

A valid agreement to give time is an equity which attaches to a bill 
as against a person taking it at maturity : Britton v. Fisher, 26 U. C. Q. B. 
338. 

A note given as collateral security for a mortgage for the same amount, 
may be indorsed over after it becomes due by the original holder and 
mortgagee, and the mortgagee may proceed to foreclose the mortgage : 
Shaw V. Boomer, 9 Q. C. C. P. 458. 

. Where an agent of the holder disposes of a over due note without 
authority, though for good consideration, the person taking it obtains no 
title as against the real owner : West v. Maclnnes, 23 U. Q. Q. B. 357. 

Where an overdue note is transferred, so much of the original considera- 
tion which fails cannot be recovered : Bennie v. Jarvis, 6 U. C. Q. B. 329. 

A note of hand was transferred when overdue, and there was fraud 
proved in the transaction ; — Held, that on slight grounds the law would 
presume that the indorser had knowledge of the fraud, if it appear that 
he omitted to satisfy himself as to the validity of the note : Hunt v. Lee, 
2 Rev. Leg. 28. 

A note payable on demand is, after demand of payment and refusal, to 
be treated as an overdue ; and a note whereof payment has actually been 
made when demanded, cannot stand on a better footing : Dougan v. Small, 
2 Kerr N. B. 89. 

The general rule is that any person receiving a negotiable instrument 
after it is due takes it upon the credit of the person from whom he 
receives it, and subject to all the objections and equities to which it was 
liable in the hands of the person from whom he takes it ; but this does not 
apply to cheques : London and County Banking Co, v. Groom, 8 Q. B. D. 
288. 

In an action on a promissoVy note it was shewn that when overdue 
and while the payee was the holder, it was agreed that a board bill 
should be applied in reduction of the note ; — Held, that a subsequent 
transfer of the overdue note could only be made subject to the clami of 
the maker for such board : Chitig v. Jeffery, 12 App. R. 432. 

A promissory note made by the defendant had been held by the Con- 
solidated Bank, and after its maturity, the defendant transferred certain 
timber limits to the bank as collateral security for the payment of the 
note, which limits the bank sold. The plaintiffs subsequently became 
holders of the overdue note, and after tne timber limits' transaction. 
The defendant claimed against the plaintiffs to set off against the 
note, the value of the timber limits sold by the bank without authority 
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And for an insufficient price, while holders of the note ; — Held, not so Sec- 36> 
•entitled : Canadian Securities Co, v. Prentice^ 9 Ont. P. R. 324. ' • ' 

' This clause affirms a new rale as to bills payable on demand. The 
old rule was that a bill or note payable on demand was not to be con- 
sidered as overdue without some evidence of payment having been 
demanded and refused, although it should be several years old, and no 
interest has been paid on it : Byles on Bills , 131 The clause seems to have 
been taken from a decision in a Michigan State Court, which affirms that 
' a promissory note payable on demand, unless transferred within a reason- 
Able time, will be considered overdue and dishonored, and that the Eng- 
lish rule must be held to be so far modified in the United States : Carll v. 
Brown, 2 Mich. 401. Hitherto it has been considered that what was a 
reasonable time for the presentation of a bill or note was a mixed question 
of law and fact for the determination of the Court and jury, and would 
depend upon the circumstances of each case : Mullich v, RadaJcessen, 9 
Moo. P. C. C. 46. This clause makes it a question of /act simply ; and in 
order to arrive at a proper determination of, the question of reasonable 
time, the situation and interests not of the drawer only, nor of the holder 
only, but the situation and interests of both must be taken into consider- 
ation : Mellish v. Rawson, 9 Bing. 423. But the agreement of the parties 
may take their case out of the Act. Thus where a note dated 10th Feb- 
ruary, and indorsed, and though payable on demand, was not intended 
by the makers to be paid at an immiediate or specific date, and was not 
presented until the 14th December ; — Held, that as the note was meant 
to be a continuing security, the delay was not unreasonable : CJtartei'ed 
Bank V. Dickson, L. R. 3 P. C. 574. See further, notes ss. 20, 40 and 49. 
This clause does not apply to promissory notes ; see s. 85, sub-s. 3. 

* There is no presumption of law as to the time at which a bill or note 
has been indorsed or negotiated, other than that a bill or note is presumed 
to have been indorsed and negotiated within a reasonable time after its 
date, and before it becomes due ; but these presumptions are rebuttable. 
See note 1 to s. 20, and note 8 to s. 21. 

'^ This clause places dishonoured bills on the same footing as overdue 
bills, when a holder takes them with notice of dishonour. The question 
in such cases is, whether the holder acted in good faith in taking the bill. 
See Raphael y. Bank of England, 17 0. B. 161, and cases as to notice in 
the notes to ss. 29 and 38, as to the rights of a * * holder in due course ; " 
■and note 1 to s. 89. 



DPSO- 

tiated back 



3T. Where a bill is negotiated back to the drawer, or to Biu 
a, prior indorser, or to the acceptor, such party may, subject tlTptn^T 
to the provisions of this Act, re-issue and further negotiate iST/acm'si 
the bill, 1 but he is not entitled to enforce the payment of 
the bill against any intervening party to whom he was Ji"jJ»^.d. 
previously liable. 2 
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Sec* 37- ^ The power to negotiate a bill must be distinguished from the right 
' to negotiate it. The right to negotiate it is an incident of ownership ; the 

power to negotiate it is an incident of apparent ownership : Chalmers on 
Bills, 111. Or more properly, it is an incident in the authority of the 
agent to negotiate the bill. As to bills negotiated back to the drawer, 
see Woodward v. Pell, L. R. 4 Q. B. 55 ; to a prior indorser, see Bishop v. 
Heyward, 4 T. R. 470, and WiUcinson v. Unwin, 7 Q. B. D. 636 ; and to 
the acceptor, Attenhorough v. Mackenzie, 25 L. J. Ex. 244. 

^ Where bills were drawn by a merchant on his debtor, and, in pursuance 
of a verbal agreement, were indorsed by the merchant to the father of the 
debtor, who was to be surety for the price of the goods in respect of which 
the bills were given ; and the father thereupon re-indorsed them to the 
merchant : — Held, that although, as a general rule, the indorser of a bill 
subsequently becomes the indorsee, he can maintain no action against the 
intermediate indorser, because he would himself be liable to him by reason 
of his antecedent indorsement, the rule does not apply when such inter 
mediate indorser has no right of action against such indorser, on his prior 
indorsation : Wilkinson v. Unwin, 7 Q. B. D. 636. Although under the 
general rule where a holder suing is liable over to the defendant by rea- 
son of a prior indorsement, he cannot recover ; yet if he sue with others 
in another capacity, as an executor, he may : Jenkins v. McKenzie, 6 U. C. 
Q. B. 544. 

Rights of 38. The rights and powers of the holder of a bill are as 

holder. o ^ 

Imp. Act 8.38 follows I — 

Ind. Act. 

fif. 8 & 46. ..." 

May sue. (tt) He may sue on the bill in his own name ; l 

If holder ia ({>) Where he is a holder in due course, he holds the bill 

due course. ^ ^ ^ ^ ' ^ 

free frcim any defect of title of prior parties, as well as 
from mere personal defences available to prior parties 
among themselves, and may enforce payment against all 
parties liable on the bill ; 2 

Effect of (c) Where his title is defective, (I) if he negotiates the 

title defectp \)i\\ to a holder in due course, that holder obtains a good 

ire. ^ ... 

and complete title to the bill, and (2) if he obtains payment 
of the bill the person who pays him in due course gets a 
valid discharge for the bill. 3 

* The expression ** may " is permissive. In the Choses in Action Act of 
1872, 35 Vic. c. 12 (now R. S. O. (1887), c. 122), it was made imperative on 
the assignee of a c?iose in action to sue thereon in his own name. But it 
is competent for the holder of a bill or note to hand over the bill or note 
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to third person to sue upon it in the name of such third person, but on S6C> 38- 
behalf of the holder of the bill. 

Illustratioiis. 

The law which permits the holder of a note or bill to sue all parties 
liable upon it in one action, does not affect the rights and liabilities of 
defendants as between themselves, but leaves them as if they had been 
sned separately : Hamilton v. Phipps, 7 Grant 483. 

Where a bill is indorsed in blank it is competent to the holder to hand 
it over to a third person to sne on it on his behalf : Law v. Parnell^ 7 C. 

B. N. S. 282 ; s. p. Shepley v. Hurd, 3 App. R. 549. 

Where a note was made by a resident of Upper Canada, payable to P., 
who died in New York with the note in his possession ; — Held, that' his 
administrators appointed in that Rtate might indorse the note so as to 
enable the indorseee to sue upon it in this country : Hard v. Palmer, 20 
U. C. Q. B. 208. 

One who held notes indorsed to him in blank, as his father's agent, 
could as such agent sue upon them in his own name : Boss v. Tyson, 19 
U. C. C. P. 294. 

A party though requested by the holder cannot sue on a bill in which 
be has no interest and of which he has no possession : Essett v. Tottenham, 
8 Ex. 884. 

If the holder of a note bring several actions against the indorsers, he 
will be entitled to his full costs in any one suit, and his disbursements in 
the other : Shuter v. Dee, 1 U. C. Q. B.,292. 

But this rule does not apply where the holder sues on two notes one in 
the Superior, and the other in the County Court : Oeddes v. Rogers, 5 U. 

C. Q. B. 1. 

Nor does it apply where one of the parties to the note not sued with 
the other, is at the commencement of the suit out of the jurisdiction : 
Bank of British North America v. Elliott, 6 U. G. L. J. 16. 

Where the holder sued separately the acceptor and indorsers and the 
acceptor paid the claim without the costs, and judgment was entered and 
execution issued against him for their amount and the costs against the 
indorsers, the execution was restrained to the costs against the acceptor 
alone : Gillespie v. Cameron, 3 U. C. Q. B. 45. 

An action is maintainable by a person assuming to act as agent of the 
holder although without his knowledge ; and if the holder subsequently 
adopts the acts of the assumed agent, that is a sufficient title, although 
such adoption is after action brought in his name : Ancona v. Marks, 7 
H. & N. 686. 

* The definition of a " holder in due course,", is given in s. 29. The 
term " defect in title " is used in s. 29 sub-s. (6) and 2 and s. 36 sub-s. 5, 
and which may be said to partially define its meaning. See also the 
notes to those clauses. But the term ' ' free from any defect of title of 
prior parties as well as from mere personal defences available to prior 
parties among themselves," is too large; for the defences arising from 
want of capacity to contract, and therefore of the personal defence of 
non-liability; and want of authority on the part of agents who sign, 
accept or indorse, as such, or per pi'oc., to transfer or negotiate the bill or 
19 
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Sec 38* note, and assume to make their principal personally liable thereunder ; as 
^"^' ' well as the delect of title arising from the forgery of some of the prior 
signatures necessary to the chain of title to the bill, may, notwithstanding 
the wording of this clause, be available against '' a holder in due course." 
So the words *' enforce payment against all parties liable on the bill," do 
not necessarily mean all parties whose names appear on the bill. It 
includes only those who are actual parties to the bill, and legally liable 
as such according to their several contracts with the holder. See also 
the notes to ss. 20, 22, 24, 29, 54 and 55. 

* Illustrations. 

A note intended as the renewal of another note, but not so used, having 
been left in the maker's hands with an indorser's name upon it, was 
received by the plaintiff from the maker for value before it became due. 
The iudorser was held liable : Larkin v. Wiard, 5 U. C. 0. S. 661. 



'i*he articles of association of a company contained no provision as to the 
issue of negotiable instruments, but was implied from the objects of the 
company. The directors gave to H., for value, an instrument under seal, 
entitled "debenture," by which the company undertook "to pay to the 
order of J. H. , on 1st July, 1867, £1,000, with interest half yearly, on 
presentation of the annexed interest warrants ;" — Held, that it might be 
construed as a promissory note, but, in any event, the indorsee and trans- 
feree for value was entitled to prove on it against the company, free from 
equities between J. H., and the company: In re General Estates Go.^ L. 1\, 
3 Ch. 758. 

Where a holder obtained from a partner in a firm of solicitors a note of 
the firm ; — Held, that such holder was bound to inform himself whether 
the partner had the authority of his solicitor-partners to pledge their 
credit by the note, and that, not having done so, he was guilty of negli- 
gence, and could not recover against the firm : Smith v. Coleman, 7 Jur. 
1053. 

Negligence in the custody of a draft, or in its transmission by post, will 
not disentitle the owner of it to recover the draft, or its proceeds, from 
one who has paid it or wrongfully obtained possession of it : Arnold v. 
Cheque Bank, 1 C. P. D. 678. 

A creditor, by becoming executor of his debtor, does not extinguish 
the debt, although he cannot sue himself for it, and therefore, although 
executor, he may transfer a note due by his testator to him, so as to give 
a right of action on it to a transferee : Lowe v. Peskett, 16 C. B. 400 ; 
1 Jur. N. S. 1049. 



General Duties of the Holder. 



1 



Presentment 39. Where a bill is payable at sight or after siffht, 

of sight bills. ^ '^ °. to » 

J™pAo'.»-3» presentment for acceptance is necessary in order to fix the 
88. 61 « 76. maturity of the instrument ; 2 

Express 2. Whcrc a bill expressly stipulates that it shall be pre- 

«8 to pre- sented for acceptance, or where a bill is drawn paj'able 

elsewhere than at the residence or place of business of the 
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drawee, it must be presented for acceptance before it can Sec 39»^ 
be presented for payment : 3 

3. In no other case is presentment for acceptance Noprwont- 
necessary in order to render liable any party to the bill : other case. 

4. Where the holder of a bill, drawn payable elsewhere when pree. 
than at the place of business or residence of the drawee, exeuJed. 
has not time, with the exercise of reasonable diligence, to 
present the bill for acceptance before presenting it for 
payment on the day that it falls due, the delay caused by 
presenting the bill for acceptance before presenting it for 
payment is excused, and does not discharge the drawer 

And indorsers. 4 

^ The receipt of a bill implies an undertaking from the holder to every 
party to the bill, who could be entitled to bring an action against another 
party on paying it, to present the same in proper time to the drawer for 
acceptance, where acceptance is necessary ; and to the acceptor for pay- 
ment, when the bill has arrived at maturity, and is payable ; to allow no 
extra time for payment to such acceptor, and to give notice without 
-delay, and within a reasonable time, to every such person, of a failure in 
the attempt to procure a proper acceptance or payment of the bill. Any 
default or neglect, in any of these respects, will discharge every person 
from responsibility on account of non-acceptance or non-payment, and 
will make it operate generally as a satisfaction of any debt, or demand, or 
value, for which the bill was given : Story on Bills, s. 227. The general 
duties of the holder prescribed by this Act are not absolute duties ; but 
laches, or non-observance of these duties, without the use of leasonable 
diligence, will bar the right. 

^ It is absolutely necessary that all bills payable at sight, or at so many 
days after sight, or after any event not absolutely fixed, or after demand, 
•should be presented to the drawee for acceptance, in order to fix the 
period when the bill is to be paid. But bills payable on demand (which 
are immediately o^ presentment), or payable at a certain number of days 
after date, or after any certain event, need not be presented at all ; but 
only for payment However in practice, whenever the bill is payable at 
■a certain number of days after date, it is usual, and certainly it is pru- 
dent, to present it for acceptance. If presented, the holder must conduct 
himself in the same way, and make protest, and give notice in the same 
manner as he would upon a bill payable so many days after sight : Story 
<m Bills, 8. 228. 

' The two cases mentioned in the first two clauses of this section, are 
the only cases in which presentation of a biU for acceptance is necessary. 
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39- The definition of a bill payable on 'demand " will be found in s. 10, and* 
of a bill payable at a '* determinable future time '' in s. 11. Where a bill 
is payable " mt a ij^bi p " or "on demand," or "on presentation," acceptance 
and payment are simultaneous, for such bills are not entitled to the three 
days' grace (see ss. 10 and 14) ; therefore presentation for acceptance is 
not necessary, but optional, except for the process of dishonor. But to> 
charge the drawer of such a bill, some actual evidence of a demand on the 
drawer to accept must be proved ; and also that such demand has been, 
made within a reasonable time. 

* The provision as to presentment "where a bill is drawn payable else- 
where than at the residence or place of business of the drawee," is new. 
The Act does not presciibe whether the presentment for acceptance of the 
bill is to be made at such place, or to the drawee personally. But as 
the determination of the place of payment is the act of the drawer, and 
not of the drawee, the presentment should be made personally to the 
drawee, at his place of residence or business. * ' Reasonable diligence," like 
"reasonable time," is a mixed question of law and fact ; and is such ordi- 
nary diligence as a prudent business man would exercise in cases of urgency. 
He must, by the best means in his power, and by due and diligent inquiry^ 
find out the proper place to present the bill to the drawee for his accep- 
tance. The law assists those that are diligent, not those who sleep over 
their rights. The excuses for delay in presenting a bill for acceptance^ 
are detailed in s. 41, sub-s. 2 ; and for payment in s. 46, sub-s. 2. 

KeMooaUe 40. Subiect to the provisions of this Act, "when a bill 

time for •* . *^ 

aightbiii. payable after sight is negotiated, the holder must either 
ind. Acti present it for acceptance or negotiate it within a reasonable 



time : 1 



Or drawer 2. If he docs not do SO, the drawer and all indorsers 

and indor- 

eers di»- prfor to that holdcr are discharged : 

What is 3. In determining what is a reasonable time within the 

time. meaning of this section, regard shall be had to the nature 

of the bill, the usage of trade with respect to similar bills, 

and the facts of the particular case. 2 

^ This clause is apparently a legislative recognition of a decision of the 
Judicial Committee of the Privy Council in a case where it held that, 
although there was no limited time fixed by statnte for the presentment 
of a bill of exchange for acceptance, and no usage of trade to fix the time, 
yet such bill must be presented for acceptance within a reasonable time : 
Mulfick V. RadaJcisseUy 9 Moo. P. C. C. 46. It may therefore be a reason- 
able presumption to draw from the wording of this clause, that the legisla- 
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iiure Id tended to require the holder of a bill payable after sight to present Sec* 40* 
49uch bill for acceptance " within a reasonable time." But the provision * 

requiring him (and successive holders) to either do so, or negotiate such 
bill ** within a reasonable time " is not very clear, although in Fry v. HiUy 
7 Taunt. 397, it was intimated that if a holder does not circulate the bill, 
he must present it within a reasonable time. Such successive negotiations 
may operate against the intention of the legislature, and furnish sufficient 
evidence to excuse the non-presentment of such bill for acceptance within 
the reasonable time intended by this clause. Bank notes, or government 
notes, which are intended to pass from hand to hand, and are issued so 
that th^y may circulate as money, may be negotiated ad infinitum, with- 
out the holder incurring any liability for their non-presentation for 
payment. 

Illustrations. 

A bill drawn by a banker in the country on a banker in town, in favor 
of A., payable after sight, was indorsed by A. to the defendant, who 
indorsed it to the plaintiff seven days after the date of the bill, who delayed 
presenting it for acceptance for four days ; it will be left to the jury to 
«ay whether the plaintiff has been guilty of unreasonable delay ; and in 
•considering this, the jury may infer, from the defendant himself having 
kept the bill so long unaccepted, that it is not the course of business to 
present such bills for acceptauce immediately after the party receives 
ihem : Shute v. Robins, 3 0. & P. 80. 

Whether due diligence has been used in the presentment of a bill of 
-exchange to the drawee, is a mixed question of law and fact ; and where 
the question has been properly left to the jury, the Court will not inter- 
fere with their verdict unless it clearly appears that they have come to a 
wrong conclusion : Perley v. Howard, 2 Kerr N. B. 518. 

* Up to the decision of the Privy Council in the case cited in the pre- 
-vious note there was no " usage of trade " with respect to bills payable 
•after sight. The pr^^sumption of law as to bills of exchange payable at a 
.fixed or determinate date, is that they have been presented for acceptance, 
and accepted during their currency ; and within a reasonable time after 
their date, and clearly before the days of grace, such being the regular and 
usual course of business : Roberts v. Bethell, 12 C. B. 778. See further 
AS to reasonable time Byles on Bills, pp. 164, et seq. 

Illustration. 

A bill was drawn in Calcutta in February, 1848, on D. & Co., at Hong 
Kong, payable sixty days after sight, and indorsed to M. or order. M. 
in consequence of the depressed state of the money market, kept the bill 
for five months and nine days, and then sold it to B. who did not present 
it for acceptance at Hong Kong till the 24th October in that year, when 

D. & Co , refused to accept it ; — Held that the presentation of the bill for . , 

■Acceptance was not made within a reasoaable time, and that the drawers 
w^ere discharged : Mullick v. Radakissen, 9 Moo. P. C. 46. 
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Sec. 41. 41. A bill is duly presented for acceptance which isp 
Rales as to presented in accordance with the following rules: 

presentment ^ ° 

for accept* 

im^'Act,8.4i (^) "^^ presentment must be made by or on behalf of 
iiKLAct,8.76. ^}jQ holder 1 to the drawee or to some person authorized to 
Reasonable acccot or rcfusc acceptancc on his behalf, at a reasonable^ 

hour and r jr 

'^""'"^•y- hour on a business day and before the bill is overdue ; 2 
y^w» , (6) Where a bill is addressed to two or more drawees, 

drawees not ^ ^ 

partners, who are not partners, presentment must be made to them 
all, unless one has authority to accept for all, when present- 
ment may be made to him only ; 3 

d^wMdead ^^^ Where the drawee is dead, presentment may be made- 
to his personal representative ; 4 

Throogh (^) Where authorized by agreement or usage, a present- 

ment through the post office is sufficient : 5 

Exenseafor 2. Presentment in accordance with these rules is excused. 

Bon-present' ^ ' 

ment. ^ud a bill may be treated as dishonored by non-acceptance — 



(a) Where the drawee is dead or bankrupt, or is a 
fictitious person or a person not having capacity to contract 
by bill ; 6 

(6) Where, after the exercise of reasonable diligence, 
such presentment cannot be eflFected ; 7 

(c) Where, although the presentment has been irregular,, 
acceptance has been refused on some other ground : 8 

wh«i there 3 The fact that the holder has reason to believe that 

18 BO excuse. 

the bill, on presentment, will be dishonored does not excuse 
presentment. 9 

^ The duty of an agent of the holder of a bill is to be measured by con- 
siderations arising in particular cases. It is the duty of an agent to obtain^ 
acceptance of the bill if possible ; but not to press unduly for acceptance 
in such a way as to lead to a refusal, provided that the steps for obtain- 
ing acceptance or refusal are taken within that period of time which will 
preserve the right of his principal against the drawer : Bank of Van 
Dienuin*8 Land v. Bank of Victoria, L. R. 3 P. C. 526. 



I 
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• The direction here given is that the presentment for acceptance must Sec. 41- 
be made ** at a reasonable hour on a business day, and before the bill is * 
overdue." But this direction is subject to the provision in sub-s. 2, as to 
excuses for non-presentment. The demand for acceptance must be clearly 

and unequivocally made and refused before an action will lie against the 
drawer. See s. 52, sub-s. 2, and s. 86 ; and as to ** a reasonable hour," 
note 2, p. 158. 

Illustrations. 

It is not a sufficient presentment to produce a witness who went to a 
place described as the drawee's house, and was there told by a person 
unknown to the witness that he would not accept the bill : Cheek v. Roper ^ 

Esp. 175. 

Presentation at the closed doors of the bank, after its usual office 
hours, is not such a presentation as is necessary for protest : Walters v. 
Reiffemtein, 16 L. C. J. 297. 

Where a note was payable at a "store" and the only evidence was 
that when the holder went to present it, the store was closed ; and the 
defendant objected that the presentment was not shown to have been 
made at a reasonable hour ; — Held, that in the absence of any evidence 
of the nature of the business carried on at the store, it might be inferred 
that it was closed in the due course of business, and therefore that the 
presentment was not made at a reasonable time : Patterson v. Tapley, 
4 All. N. B. 292. 

• This sub-section, may give rise to a difficulty in case one only of the 
drawee refuses to accept ; for by s. 19 subs. 2 (e), ** the acceptance of some 
one or more of the drawees, but not of all," is a qualified acceptance. The 
eflfect of a qualified acceptance, if taken by the holder, is to discharge the 
drawer and indorser (s. 44. ) 

Illustrations. 

Presentment to one only of the makers of a joint note is not sufficient 
to charge an indorser : Blake v. McMillan^ 22 Iowa, 358. 

The absence from his home of the drawee of a bill payable after date, 
when the holder of the bill or his agent calls with it for acceptance, is not 
a refusal to accept ; but such absence when a bill is due, is a refusal to 
pay, and authorizes a protest : Bank of Washington v. Triplettj I Peters, 
U. S. 35. 

* See the case of Congrave v. Boyle, 45 U. C. Q. B. 32 ; 5 App. R- 458 ; 
G S. C.R. 165 ; Smith v. New South Wales Bank, 8 Moo. P. C N. S. 461, 
and Ma^sachtisetts Bank v. Oliver, 64 Mass. 557. 

* The usage here referred to must mean some agreement or recogn 
practice between the parties to the bill ; for there is no judicial decision 
affirmmg any established *' usage of merchants " authorizing the presen- 
tation of a bill for acceptance " through the post office." See Harvey v. 
Martin, 1 Camp. 425. See further notes to s. 45, sub-ss. 6 and 7. 

• The English Act has a special clause (41 (rf) providing for presentment 
to the trustee of a bankrupt in the case of the bankruptcy of the draw 
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See 41- There is no law of Canada on bankruptcy or insolvency defining the 
' expression ** bankrupt;" but the liquidator of aft insolvent bank or com- 

pany, or the trustee or assignee of a drawer who has made an assignment 
for the benefit of his creditors, may be held to be sufficiently described in 
the words in the previous sub-section (a), as a ^ * person authorized to 
accept or refuse acceptance on his behalf . " As to ** a fictitious person," 
see notes to ss. 5 and 7; and as to " a person not having capacity to contract 
by bill," see s. 22, and the notes thereto. 

' See note 4 to s. 39, subs. 4, as to *' reasonable diligence." 

iLLUSTBATIONa. 

A bill of exchange was drawn on the 27th August, and after passing 
through the hands of two intermediate parties, was presented by the holder 
on the Ist September, when it was refused ; — Held, that presentation had 
not been made with due diligence : Harris v. Schtoob, 3 Rev. Leg. 453. 

A bill was drawn in duplicate on the 12th August, at Carbonear, in 
Newfoundland, payable ninety days after sight on S. & Co. , in England, 
but was not presented for acceptance to S. & Co. until the 16th November. 
Carbonear was 20 miles from St. John's, with a daily communication 
between those places ; and from St. John's there was an ocean mail three 
times a week to England, the average voyage being about eighteen days : — 
Held, that the jury properly found that the bill was not presented for 
acceptance within a reasonable time, no circumstances being proved in 
explanation of the delay : Straker v. Graham, 4 M. & W. 721. 

® This is a new provision, and is apparently intended to prevent drawees 
setting up an irregular presentment of the bill as an afterthought, or as a 
new excuse for that given on the first refusal of acceptance. 

Illustration. 

A presentment of a bill to the acceptor on the street, is insufficient, 
unless he waive the irregularity by agreeing to pay or by refusing pay- 
ment on some other specified ground : King v. Holmes, 11 Pa. St. 456. 

® Insolvency, or bankruptcy, does not constitute a breach of a contract 
so as to excuse the presentation of a bill for acceptance ; and that a person 
has stopped payment is no proof that he would not accept a bill : Re Agra 
Bank, L. R. 5 Eq. 165. 

accepted 43. When a bill is duly presented for acceptance and is 

dayaW'^^ not acceptcd on the day of presentment or within two days 
imp?Act!M2 thereafter, the person presenting it must treat it as dis- 
ind.Act,8.6i. j^onored by non-acceptance ; if he does not, the holder 

shall lose his right of recourse against the drawer and in- 

dorsers. 1 

^ The English Act uses the words " within the customary time,'* which 
are rather vague. The rule hitherto allowed the drawee, if he required 
it, twenty-four hours to consider whether he would accept the bill or not» 
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and it was usaal for the holder to leave the bills with him during that Sbc 4Si- 
period. This clause fixes the limit of time for such consideration to be "the * 

day of presentment or within two daj'S thereafter," and if the bill be not 
then accepted, the person presenting it "must treat it as dishonored," or 
lose his right of recourse against the drawer and indorsers. The time here 
allowed^is limited to "two,days." The general rule for the computation 
of time fixed by a statute is, unless there is something in the statute to the 
contrary, to hold the first day excluded, and the last day included, as 
"within twenty days" of the execution : Ex parte Fall(m, 5 T. R. 283. 
Thus where notice of an appeal from a conviction was required to be served 
" within six days after" the conviction, a notice of appeal served on Mon- 
day the 9th May, from a conviction made on the 2nd May was too late : 
Regina v. Justices of Middlesex, 7 Jur. 396. And where a statute pre- . 
scribes a certain number of days to do an act, and the last day for doing 
such an act falls on a holiday, then such da}' is not excluded : Wilkinson 
V. Britton, 1 M. & Gr. 557. Where a claim must be made within a cer- 
tain specified time, the right to make the claim will be forfeited by an 
omission to assert the right within the given time : Doe Watson v. Jeff^- 
son, 2 Bing. 118. Where the Legislature has fixed the time for doing an 
act, it would be preposterous for the Courts to countenance laches beyond 
the period within which it had been confined by Act of Parliament : Smith 
v. Glat/f 3 Bro. C. C. 636. But by s. 91 , of this Act, where the time for doing 
any act is less than three days, non-business days, (the holidays specified 
in 8. 14 of the Act), are excluded. The two days here limited, will, 
therefore, be exclusive of non-business days, or holidays. Prior to the 
provision in this statute requiring the acceptance to be written on the 
bill, and when less formal acceptances were held binding, the retention 
of a bill by a drawee beyond the usual or customary time, was held to 
amount to an acceptance : Harvey v. Martin, 1 Camp. 425. 

43. A bill is dishonored i by non-acceptance — Si^n^S^t^ 

ance and its 

(a) When it is duly presented for acceptance, and such coMe«i«e»«» 
^n acceptance as is prescribed by this Act is refused or 
cannot be obtained ; 2 or — 

(6) When presentment for acceptance is excused and 
the bill is not accepted : 

2. Subject to the provisions of this Act, when a bill is Beoourseia 
dishonored by non-acceptance an immediate right ot re- 
•course against the drawer and indorsers accrues to the 
holder, and no presentment for payment is necessary. 3 

^ It is not easy to explain how the expressions " dishonor" and ** honor, 
Qi)eing, as they are, expressions relating to personal conduct rather than to 
20 
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43> personal rights, became technical words applicable only to those contracts 
between merchants which are known as bills of exchange and promissory 
notes. They seem to have been used from time immemorial by the mer- 
chants of various nationalities in a technical sense. They have now be- 
come words of known legal import, with reference to such contracts, and 
have been judicially construed by Courts, and recognized by legislatures^ 
as having a certain nieaning when applied to bills or notes ; but they 
have no recognized or technical meaning or application to any other 
species of contract known to the law. ''The Solicitor-General argues that 
the phrase *duly honored,' means accepted; whether it does so or not 
has been left to the jury, and they have found that it meant due payment ^ 
which is the opinion that I should myself have formed :" Per Park, J., in 
Lucas V. Growning^ 7 Taunt. 164. A bill is, in the technical phrase, said 
to be honored, when it is duly accepted ; when it becomes payable, by 
lapse of time, it is said to have arrived at maturity ; and when acceptance 
or payment thereof is refused, it is said to be dishonored : Story on Bilhy 
8. 126. 

^ Presentment for acceptance is regulated by s. 41, and the requisites^ 
for a valid acceptance are defined by ss. 17 and 19. By s. 17 a qualified 
acceptance is defined, and by s. 41, the holder of a bill may refuse such 
an acceptance. 

' The excuses for non -presentment for acceptance are set out in s. 41, 
sub-s. 2. This may be read as subject to the provisions in ss. 15 and 64 as- 
to an acceptance for honor, siipra protest ; but the holder is not bound to 
resort to the " referee in case of need," if such there be. His agreeing ta 
take an acceptance for honor, suspends his right of action against the 
drawer and indorsers. The indorser, like the drawer of a bill, is liable to- 
the holder, the moment the drawee has refused acceptance: Boss v. Dixie, 
7 U. C. Q. B. 414. An action lies against an indorser immediately on the 
non-acceptance of the bill by the drawee, although the time for which 
the bill was drawn, has not expired : Ballingalh v. Gloster, 3 Eaat 481. 
But a drawer may request that, in case the bill is not honored by the 
drawee, it be returned without protest, by substituting such words sbS- 
** return without protest;" and such a condition would bind him, and 
perhaps the indorsers : Chitty on Bills, 120. See further s. 38. 



Qualified ' 
acceptance 
may be 
refvied. 



If taken 
without 
authority. 



44. The holder of a bill may refuse to take a qualified 
acceptance, and if he does not obtain an unqualified accept- 
ance may treat the bill as dishonored by non-acceptance: 1 

2. Where a qualified acceptance is taken, and the drawer 
or an (indorser has not expressly or impliedly authorized 
the holder to take a qualified acceptance, or does not sub- 
sequently assent thereto, such drawer or indorser is dis- 
charged from his liability on the bill ; 
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The provisions of this sub-section do not apply to a Sec. 44. 
partial acceptance, whereof due notice has been given ; paruai 
where a foreign bill has been accepted as to part, it must ^^'^ ^^ 
. be protested as to the balance : 

3. When the drawer or indorser of a bill receives notice what ehaii 
of a qualified acceptance, and does not within a reasonable assent, 
time express his dissent to the holder, he shall be deemed 
to have assented thereto. 2 

^ In all cases the holder of a bill is entitled to have an absolute uncon- 
ditional and unqualified acceptance of the bill as drawn, and he is not 
bound to take any other : Story on Bills, s. 240. A man is not bound to 
receive a limited or qualified acceptance ; he may refuse it and resort to 
the drawer : Oammon v. Schmoll, 5 Taunt. 353. And he may refuse a 
special acceptance when the mode of payment differs in form from that 
required by the bill : Boehm v. Garcias, 1 Camp. 425. If a bill drawn by 
one merchant on another is presented for acceptance, the drawee has no 
right to alter the bill as drawn, or to strike out a word in it. He may 
refuse to accept, or may accept conditionally, or in a qualified manner : 
Decroix v. Meyer, 25 Q. B. D. 343. 

^ A qualified acceptance is a variation of the original contract, and 
should the holder agree to such a variation of the contract, without the 
assent of the drawer and indorser (if any), he discharges them from 
liability on the biU. If the holder intends to refuse the qualified accept- 
ance offered by the drawer, he should note the bill for non-acceptance, 
and should give notice of dishonor to the antecedent parties. If he 
intends to acquiesce in it, he must give notice of the nature of the accept- 
ance to alL previous parties. Formerly the law required him to obtain 
the consent of such previous parties to his taking a qualified acceptance, 
or they were held to be discharged : Bowe v. Young, 2 Bligh 391. This 
clause retains the old rule of law, but authorizes the holder to give 
notice of such qualified acceptance to the drawer and indorsers, and 
throws upon them the onus of agreeing or disagreeing to the holder 
taking such qualified acceptance. If such qualified acceptance is taken, 
the holder should not protest the bill, or give a general notice of 
dishonor, for he would thereby preclude himself from recovering against 
the acceptor : Byles on Billn, 149. But where a holder takes a partial 
acceptance he should protest the bill for the balance, and give notice of 
dishonor to all prior parties. 

45. Subject to the provisions of this Act, a bill must be Buimust be 
duly presented for payment; if it is not so presented, the payment, 
drawer and indorsers shall be discharged : i 
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Sec 45. 2. A bill is duly presented for payment which is pre- 
Ruies as to sented in accordance with the following rules : — 

presentment 

When due. ^^^ Where the bill is not payable on demand, present- 
ment must be made on the day it falls due ; 2 



When pay- 
able on 
demand. 

Reasonable 
time. 



Usage and 
iacts re- 
garded. 



Presentment 
at proper 
place to 
payer. 



Proper place 
is,— 

Specified ; 



Address of 
acceptor ; 



Acceptor's 
place of 
business ; 



Other cases. 



(6) Where the bill is payable on demand, then, subject 
to the provisions of this Act, presentment must be made 
within a reasonable time after its issue, in order to render 
the drawer liable, and within a reasonable time after its in- 
dorsement, in order to render the indorser liable ; 3 

In determining what is a reasonable time, regard shall 
be had to the nature of the bill, the usage of trade with 
regard to similar bills, and the facts of the particular case; 

(c) Presentment must be made by the holder or by some 
person authorized to receive payment on his behalf, at 
the proper place, as hereinafter defined, either to the person 
designated by the bill as payer or to his representative or 
some person authorized to pay or refuse payment on his 
behalf, if, with the exercise of reasonable diligence, such 
person can there be found ; 4 

(d) A bill is presented at the proper place, — 

(1) Where a place of payment is specified in the bill or 
acceptance, and the bill is there presented ; 5 

(2) Where no place of payment is specified, but the 
address of the drawee or acceptor is given in the bill, and 
the bill is there presented ; 

(3) Where no place of payment is specified and no 
address given, and the bill is presented at the drawee's or 
acceptor's place of business, if known, and if not, at his 
ordinary residence, if known ; 

(4) In any other case, if presented to the drawee or 
acceptor wherever he can be found, or if presented at his 
last known place of business or residence : 
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3. Where a bill is presented at the proper place, and, Sec 45. 
after the exercise of reasonable diligence, no person auth- where no 
orized to pay or refuse payment can be found there, no proper piaoe. 
further presentment to the drawee or acceptor is required : 6 

4. Where a bill is drawn upon., or accepted by two or ^^^^ 
more persons who are not partners, and no place of pay- »ccepto«- 
ment is specified, presentment must be made to them all: 7 

5. Where the drawee or acceptor of a bill is dead, and I^^^ris 
no place of payment is specified, presentment must be made ******* 

to a personal representative, if such there is, and with the 
exercise of reasonable diligence he can be found : l 

6. Where authorized by agreement or usage, a present- ^®®* ®*'*- 
ment through the post office is sufficient : 2 

7. Where the place of payment specified in the bill or where no 

'■ *■ '' *■ place in city^ 

acceptance is any city, town or village, and no place there- town, &c., is 
in is specified, and the bill is presented at the drawee's or 
acceptors known place of business or known ordinary 
residence therein, 3 and, if there is no such place of business 
or residence the bill is presented at the post office, or 
principal post office in such city, town or village, such 
presentment is sufficient. -^ 

* It has been recommended by Judges, as a protection to bankers, 
who might inadvertently pay bills or notes on forged signatures, that 
they should require their customers to " domicile their bills" at their own 
offices or places of business, (». e., make them so payable), and then honor 
them there when presented for payment, by giving a cheque on their 
banker for the requisite amount : Bobarts v. Tucker ^ 16 Q. B. 560. 
Presentment for payment, as well as for acceptance, are governed by 
different considerations. The presentment ff»r acceptance should be per- 
sonal, and made to the drawee himself, or to his agent, for he, or his agent, 
has personally to do what the Act requires, — write his signature, with or 
without additional words, on the bill ; and the locality of presentment is 
immaterial, if the hour and day are proper. The presentment for payment 
should be localj and made where the money is, or ought to be, so that 
the acceptor, or his agent, or correspondent, or banker, may pay the money 
called for by the bill. Again, the day of the presentment for acceptance 
is immaterial so long as the day is '*a business day," and the hour **a 
reasonable hour." But the day of payment is a fixed day (except in the 
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Soc* 45' case of sight or demand bills), and cannot be waived, or an extra day, or 
other indulgence as to time, given. Not only is this duty enforced by the 
law, by providing that the parties to the bill shall be discharged from 
liability by its non-observance ; but the original debt may also be lost. 
For where a creditor takes a bill or note from his debtor in satisfaction of 
the debt, it will be presumed that the money was received, unless the 
contrary is shown : Hebden v. Hartaink, 4 £sp. 46. And if the creditor 
takes a bill from his debtor, as collateral security for the payment of his 
debt, and if he neglects to present it for payment, or, if dishonored, to 
give notice of such dishonor, and the bill consequently becomes worth- 
less, he cannot afterwards sue his debtor either on the bill, or for the 
original consideration : Peacock v. Purssell, 14 C. B. N. S. 728 ; but see 
Bottondey v. NvUall, 5 C. B. N. S. 315. In strict law no demand is 
necessary against an acceptor, but in practice a demand is usual : Mcin- 
tosh V. Heydon, By. & Mo. 362. But see s. 52 sub-s. 2. The provisions 
of the Act, to which this section is made subject, are the clauses which 
define what are excuses for non-presentment for payment and delay. See 
also, s. 39, subs. 4 ; and notes to s. 46. 

* In the section prescribing the rules for presentment for acceptance 
(s. 41), it is required that the presentment be made *' at a reasonable hour 
on a business day." Prior to this Act, such was the rule and the custom 
of merchants, as to presentment of a bill for payment. What is a reason- 
able hour for presenting a bill for payment, may be illustrated as follows. 
If a bill is payable at a bank, the presentment should be during banking 
hours. If payable at a post office, then during the regular post office 
hours. If payable at an office or a place of business, then during the 
ordinary office or business hours. If payable at a private house, then 
at any reasonable hour up to about bed- time. What are reasonable 
hours, must be determined by the present customs of localities, and not by 
the earlier cases, for business hours are different now to what they were a 
century ago. The English Act repeats these words in clause (c) ; but 
though they are omitted in this section, it may be assumed that the old 
rule will still be applicable. 

Illustrations. 

A demand made the day before the bill matures is insufficient : Henry 
v. Jonesy 8 Mass. 453. 

Demand of payment of a bill made on the second day of grace, is a 
nullity : Wiggen v. Roberts, 1 Esp. 261. 

The presentment of a note a few minutes before twelve o'clock at 
night, is not a reasonable hour, and not sufficient to hold an indorser : 
Dana v. Satvyer, 22 Me. 244. 

A presentment of a bill at a counting house (where it is made payable), 
between six and seven o'clock in the evening is sufficient : Morgan v. 
Davison, 1 Stark. 114; or at eight in the evening, Barclay v. Bailey, 2 
Camp. 627 ; s. p. Triggs v. Newnham, 1 C. & F. 631 ; WUkins v. Jculis, 
2 B. & Ad. 188. 
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Where demand was not made until the fourth day after maturity of Sec. 45. 
the bill ;— Held, that the drawers were discharged : Ortar v. McDonald^ ^ 

9 Gill (Md.) 350. 

When the maker of a note lived 200 miles from the holder, a demand 
made within six days of the maturity of the note, was held to be 
sufficient : Freeman v. Boynton, 7 Mass. 483. 

A note dated 25th February (leap year) payable ninety days after date, 
4oes not fall due until 29th May, and a protest and notice before that 
•date was held to be premature : Craft v. State Bank, 7 Ind. 219, See 
also Kobler v. Montgomery, 17 Ind. 220. 

A bill drawn in Toronto, on the 6th August, upon a party living in New 
York, payable at sight, in favour of a party living in Illinois, was presented, 
in New York on the 10th November following ; — Held, that the delay 
•could not, under the circumstances, be held to be laches on the part of the 
holder : Boyes v. Joseph, 7 U. C. Q. B. 605. 

Before the statute it was held in Quebec, that if the holder of a bill of 
•exchange locks it up for two years, he makes it his own, and cannot have 
recourse to the person from whom he received it : Rouleau v. TourangecL'u^ 
(1820), 2 Rev. Leg, 30 ; s. p. Bridg/brd v. Simonds, 17 La. An. 121. 

' This provision applies to cheques, as well as to bills or notes payable ohl 
demand. It is always to be considered whether under the circumstances 
of the case, the cheque has been presented with reasonable diligence. 
This is what the law-merchant requires. Bankers would be kept in sl 
•continual fever if they were obliged to send out a cheque the moment it^ 
was paid in. It was a question at the time of the older cases, whether 
what was a reasonable time was not for the jury, but in the case of Rick- 
ford V. Ridge, 2 Camp. 537, it was settled to be for the Judge. The pro- 
visions of the Act now make it a mixed question of law and fact. Sectioi^ 

10 defines what is a bill payable on demand ; s. 36, sub.s. 3, prescribes the 
rule for determining when such a demand bill is to be considered as over- 
due. See also s. 40, as to the presentment for acceptance or negotiatioia 
of a bill pifyable after sight ; and also the cases as to reasonable time 
referred to in the notes to these sections. 

Illustrations. 

A demand made within seven days on the maker of a note payable oo 
demand, is reasonable : Seaver v. Lincoln, 21 Pick. (Mass. ) 267. 

A delay of two weeks in presenting a demand note for payment, after 
it comes into the hands of a holder, is prima facie unreasonable : Keyes v. 
Fenstermaker, 24 Cal. 329. 

A delay of five months and a half to give notice of a demand anj} non- 
payment, unexplained, was held to amount to gross negligence : £,U%8 v. 
Dunham, 14 Ark. 127. 

So a delay of eight months : rield v. Nickerson, 12 Ma«s. 131. See 
also Thayer V. Brdckett, Ibid. 350 ; Jerome v. SlelMns, 14 oal. 457. Aecl 
contra: Vreeland v. ffyde, 2 HCalL (N. Y.) 429. 

928. 
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S6C. 45- * The bill must be presented by the holder or his agent, who must exhi- 
' bit the bill to the person from whom he demands payment and be ready to 

give it up on receiving payment, (s. 52, sub-s. 4). Presentment for pay- 
ment must be such a presentment as would be sufficient to charge the 
indorsers, or other persons collaterally liable on the bill : Griffin v. 
Weatherhyy L. R. 3. Q. B. 767. Formerly a demand of payment of a 
foreign bill by a banker's clerk was not sufficient. *' The demand of a 
foreign bill must be made by a notary public, to whom credit is given^ 
because he is a public officer :" Per Buller, J., in Leftley v. MillSy 4 T. R. 
176. 

Illustrations. 

The holder of a bill accepted payable at a bankers, impliedly agrees ta 
present it for payment within the usual banking hours : Parker v. Gor- 
don, 7 East 385. 

But presentment of a bill after the usual hours is sufficient, pro- 
vided there is sombody at the place, who sees the bill or gives an answer ; 
otherwise it will not be sufficient : Henry v. Lee, 2 Chit. 124. 

A presentment at a banking house after hours when the house ia 
shut, is not sufficient to charge the drawer ; and no inference is to be 
drawn from the circumstance of the bill being presented by a notary, that 
it had been before presented within banking hours : Elford v. Teed, 1 M. 
& S. 28. 

The acceptor of a bill paid the amount to his bankers, (part of which 
he had borrowed from the holder of the bill) the day before the bill 
fell due. On the morning of the day it was due, the acceptor died, and 
the bankers refused payment. The holder then sued the bankers, but it 
was held that there was no privity between them, and the action was dis- 
missed : Hill V. Roy da y L. R. 8 Eq. 290. 

'^ Formerly it was held that an acceptance of a bill payable at a partic- 
ular place was a qualified acceptance, and that presentment at such place 
was absolutely necessary. But later legislation (7 Wm. IV. c. 5 ; C. S. 
U. C. c. 42 ; R, S. C. c. 123), provided that an acceptance payable at a 
particular place should be held to be a general acceptance, unless the 
acceptor or maker stated on the bill or note that it was to be payable 
there only and not otherwise or elsewhere. This provision, requiring the 
words "only and not otherwise or elsewhere," to be stated in the bill or 
note, has not been re-enacted in s. 19, although such a provision is con- 
tained in the similar clause in the English Act. The result of this change 
in the law is to import a noticeable peculiarity and difiference respecting 
the effect of designating on a bill of exchange, or a promissory note, the 
place of payment. In the case of a bill, an acceptance to pay at a par- 
ticular specified place is defined, by s. 19, to be neither conditional nor 
qualified, and therefore a general acceptance ; which, under the former 
law, authorized the holder, at his option, to present the bill, either at the 
particular specified place, or to the acceptor personally. But there is 
nothing in this Act as to whether this option is continued or not. ^he 
proceedings in this section regulate the mode and procedure of present- 
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inent for payment. In the case of a note, the promise to pay at a parti- Sec 45.^ 
cular specified place is made part of the contract, and there is no statu- 
tory provision (as there was in the case of a bill), altering the effect of 
that condition, or giving the holder any option as to the place of present- 
ment for payment. The effect is the same as if the note were made payable 
at the designated place, *' only and not otherwise or elsewhere." There is 
an agreement in the law as to what presentment will make the primary 
debtor in each case liable. A bill need not be presented on the day it 
matures in order to render the acceptor liable, unless there is an express 
stipulation on the bill to the contrary (s. 52). Similarly, if a note is not 
presented on the,day it matures, thejomission does not discharge the maker, 
(s. 86). See note 2 to s. 18, p. 75, and note 4 to s. 40, p. 148, and notes 

to 8. 89. 

Illustrations. 

Where a bill is made payable at a particular place, presentment there 
for payment on the day it falls due, is sufficient to charge the drawer : 
Richardson v. Daniels, 5 U. C. O. S. 671. 

Where A. had guaranteed certain advances of goods and money, to be 
made to B. by the plaintiff, and the plaintiff took B.'s note, payable at a 
particular place, for the amount ; — Held, that he could maintain no 
action against A. without proving presentment there, and notice of non- 
payment to A. : Driggs v. Waite, 6 U. C. O. S. 310. 

Held, that a note made payable at the residence of the maker, at 
Strathroy, "only and not otherwise or elsewhere," did not require any 
special form of presentment, it having been on the day it matured, at that 
place with the maker : Han-is v. Perry, 8 U. C. C. P. 407. 

A memorandum at the foot, or in the margin, of a note indicating a 
particular place of payment, forms no part of the contract, though shewn 
to be contemooraneous with the note itself : Williams v. Waring, 10 
B. & C. 2. {See now s. 86, sub s. 3. 

A drawer's acceptance of a bill payable at his bankers is tantamount to 
an order to the banker to pay the bill to any person who according to 
the law-merchant can give a valid discharge for it : Roharts v. Tucker, 
16 Q. B. 560. The bankers cannot charge their customers with any other 
payments than those made in pursuance of that authority : Per Parke, B., 
Ihid. 

Where a note was presented for payment on the day it fell due at the 
place where thfe maker had previously carried on business, and a person 
was there whom the jury found was an agent of the maker ; — Held, a 
sufficient presentment : Fitch v. Kelly, 44 U. C. Q. B. 578. 

* Illustrations. 

It is not necessary that payment be demanded by a notary ; any agent 
of the holder may make such demand : Taylor v. Davidson, 2 Cranch C.O. 
434. 

A demand of payment made on the assignee of an insolvent firm is not 
a sufficient demand to hold the indorser : Armstrong v. Thurston, 11 Md. 
148. 

A presentment of a bill by a notary to the acceptor on the street is not 
a sufficient presentment : King v. Holmes, 1 1 Pa. St. 456. 

Where a note is drawn payable at the house of Y. , and the notary does 
not present it to the maker A. there^ nor inquire whether he had left 

21 
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Sec* '45* funds to pay it, but presents it to Y., and demands payment of him ; — 

^^ ^r ' Held, not sufficient to hold the indorsers : Mechanics Bank v. Lynn, 2 

Cranch C. C. 217. 

An averment in pleading that the bill, when due, was presented for pay- 
ment, is supported by proof that the holder went to the place named to 
present it, but found the house shut up, and no one there : Hine v. AUely, 
4 B. &. Ad. 624. 

If the makers of a note who had become insolvent, have shut up and 
abandoned their shop, this is evidence of a declaration to all the world of 
their refusal to pay their note there : Howe v. Bowes^ 16 East 112. 

A note was made by one A. , payable at no particular place, was left at 
the bank in C, where A. then resided, for collection ; and the clerk who 
was to present it, stated that on its becoming due he went to the house 
in which A. had resided, but could get no information respecting him. 
He enquired of more than one person who had known A. well, but their 
answers as to where he had gone were conflicting. It was proved for the 
defence that the maker made no secret of his intended departure ; that his 
furniture was advertised ; and that persons could at any time have given 
correct information as to his place of residence ; — Held, that at least 
application should have been made at the places to which A. was said to 
have gone ; that due diligence had not been used to discover his residence. 
And semble, that the question of diligence is not wholly a question for 
the jury : Browne v. BoiUton, 9 U. C. Q. B. 64 ; E.p., 10 U. C. Q. B. 129. 

^ There may be a difficulty in practically working out this clause where, 
after the making of the joint note, some one or more of the joint makers 
remove to distant localities, so that presentment to each on the day the 
bill matures, is impossible. In such a case s. 46 may be invoked to excuse 
the non-presentment. 

Illustrations. 

A joint and several note made payable at their separate dwelling houses, 
was presented to both makers in the yard of one of them, and no objection 
was made by either as to the place of demand of payment ; — Held, suffi- 
cient : Baldwin v. Famstoorthf 10 Me. (Fair.) 414. 

Presentment to one only of the makers of a joint note is not sufficient to 
charge an indorser : Arnold v. Dresser y 8 All. (Mass.) 435 ; s. p. Taylor 
V. Davidson, 2 Cranch C. C. 434 ; Sed contra. Shed v. Brett, 1 Pick. 
(Mass.) 401 ; Harris v. Clark, 10 Ohio 5. 

Where a note is signed by several joint makers, who are chargeable on 
the same contract, and in the same capacity, the holder must prove a case 
against all of them : Si/ton v. McCahe, 6 U. C. Q. B. 394. 

J Formerly it was allowable, where a bill was accepted, payable at a 
particular place, and the acceptor had died before it became due, to prove 
presentment at the specified place ; and it was not necessary to show pre- 
sentment at the house of the deceased's representatives : Philpott v. 
Bryaiit, 4 Bing. 717. But where a bill was presented at the house of the 
acceptor, and the drawer, to whom it was shown, said that the acceptor 
was dead, and that he was his executor, and asked that it might stand 
over for a few days, such presentment was held sufficient: Caunt v. Thomp- 
son, 7 C. B. 400. 
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^ It cannot be said that a general usage of presentment through the See. 46-^ 
^post office had been adopted* in Canada prior to this enactment, except in 
places where there had been no banking facilities. But in England such 
a mode of presentment is a recognized practice ; and the custom of bank- 
ers there is, when a foreign cheque is deposited with a banker by a custo- 
mer, to forward it by post direct to the drawees : Heywood v. Pickering^ 
L. R. 9 Q. B. 432. A presentment through the post office is a 'reasonable 
mode of presentment : Prideaux v. CriddU, L. R. 4 Q. B. 461. The rule 
which convenience requires should be adopted i Rickford v. Ridge, 2 Camp. 
^39. 

8 Illustrations. 

An acceptance of a bill drawn and payable to the drawer's order in 
London is a general acceptance, and a special presentment is not neces- 
sary : Fayle v. Bird, 6 B. & C. 531. 

Proof of presentment of a bill so drawn payable in London, or excuse 
for non-presentment is not necessary : Selby v. Eden, 3 Bing. 611. 

® This clause is new, and there is no corresponding clause in the English 
Act. The prior clause authorizes the presentation of a bill for payment 
through the post office, i. e. , sending it by post to the acceptor for pay- 
ment. This clause provides for presentment for payment being made cU 
the post office. It may be said to have been the more general practice of 
bankers and notaries, in the cases mentioned in the clause, to present the 
bill at a bank, the most appropriate place for an acceptor to place the 
money so as to have it ready on the appointed day to meet the bilL It is 
no part of the duty of a postmaster to act as banker, or bailee, for the 
■acceptors of bills or makers of notes, and he may reasonably refuse such a 
■responsibility. " The postmaster receives no hire, and enters into no con- 
tract with individuals, and carries on no commerce or merchandise ; the 
post office is a branch of the revenue, and a branch of the police :" Per 
Lord Mansfield, C. J„ in Whitfield v. Lord Deipencer, 2 Cowp. 754. 
Besides he is not allowed any fee, nor required to give any security, for 
holding money for the convenience of such parties. Any other public 
officer in the city town or village, such as the mayor, clerk, or treasurer, or 
police magistrate or clerk, or the customs, or revenue officer would be 
equally appropriate. As every city and town, as well as every village oi 
any importance, has a bank in it ; the presentation of a bill or note at the 
post office instead of that most appropriate place, a bank, ,is somewhat 
anomalous. 



46. Delay in making presentment for payment is ex- ^i^^Wy 
cused when the delay is caused by circumstances beyond mentfor 
the control of the holder, and not imputable to his detault, -^^^ 
misconduct or negligence : when the cause of delay ceases ina:A.etJi«. 
to operate, presentment must be made with reasonable 



•diligence : l 
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Sec 46. 2. Presentment for payment is dispensed with — 

preSIitment (ct) Where, after the exercise of reasonable diligence,, 
witiL'^'* presentment, as required by this Act, cannot be effected; 2 

The fact that the holder has reason to believe that the 
bill will, on presentment, be dishonored, does not dispense 
with the necessity for presentment ; 3 

(6) Where the drawee is a fictitious person ; 4 

(c) As regards the drawer, where the drawee or acceptor 
is not bound, as between himself and the drawer, to accept 
or pay the bill, and the drawer has no reason to believe 
that the bill would be paid if presented ; 5 

(d) As regards an indorser, where the bill was accepted 
or made for the accommodation of that indorser, and he 
has no reason to expect that the bill would be paid if pre- 
sented ; 

(e) By waiver of presentment, express or implied. 6 

^ The holder of a bill is bound by his implied undertaking or duty to 
every other party to the bill, to present it to the acceptor at maturity for 
payment, to allow no extra time, and in case of non-payment to give notice^ 
and do all proper acts required by law, without delay to every such party, 
of the dishonor of the bill. A default in any of these respects will dis- 
charge the party in respect to whom there has been any such default^ 
and who otherwise would be bound to pay the same, from all responsi- 
bility on account of the non-acceptance or non-payment of the bill, and 
will operate as a satisfaction of any debt or demand for which it was 
given: Story on Bills, a. 112. But this clause provides for relief from 
this absolute rule, in caECS of via vnajor, nor imputable to the holder's 
default, misconduct, or negligence. These terms are also used in s. 50, 
as to delay in giving notice of dishonor ; and in s. 51, sub-s. 9, as to delay 
in noting or protesting a dishonored bill. Of each of these delinquencies 
there are degrees, and the}^ are graduated according to such incidents as 
relationship, or duty, or results. They have entered into judicial con- 
sideration in cases affecting a trustee and his cestui que trust, principal and 
surety, bailor or bailee, principal and agent, master and servant. In some 
classes of relationship simple default, or simple negligence, will create & 
liability in one who, by himself or another, is held to be legally responsible 
for the result ; while in other classes of relationship such default or negli- 
gence, though hurtful, will bring no penalty on the defaulting or negligent 
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one ; the degree in such case must be wilful default, or culpable or gross SeQ. 46- 
negligence. And these, in their turn, may be affected by the incidents 
of concurring or contributory default or negligence or misconduct, on the 
part of the other party. The standard according to which the duties pre- 
ticribed and defined by the Act, are to be performed, is, apparently from 
its frequent use throughout the Act, that of ^treasonable dilifjence;*' and it 
may therefore fairly be assumed, until judicial authority otherwise inter- 
prets, that the "default" and "negligence" (being what may be defined 
as passive delinquencies), described in the Act, may mean such degree of 
4efa'ilt or negligence as is the reverse of reasonable diligence, and which 
has been defined by Blackburn, J., in Swan v. North British Australian Co,^ 
11 W. R. 862, to be **the neglect of some duty cast upon the party who 
is guilty of it, and for which no excusable fact can be established ;" and 
that "misconduct" (being what may be defined as an active delinquency), 
may receive its ordinary signification, and be applied accordingly, without 
-any intervening locus penitentuv. The law may be severe in laying so high 
a penalty on an omission ; but an omission from incapacity or inability is 
one thing, an omission from negligence is another. The neglect of doing 
a particular act is an offence ; a mere omission to do it, as in the case of 
prevention by superior force, is not an offence : Per Lord Denman, C. J., 
in King v. Burrell, 12 A. & E. 467. Neglect is an omission to do that 
which it was in his power, and within his duty to do, without having any 
lawful excuse for the omission. Forgetfulness or carelessness is certainly 
not a sufiicient excuse : Per Coleridge, J., ibid. Mistake of duty and 
honest intentions will not excuse : Amy v. Supervisors, 11 Wall. 136. 

iLLUSTRATiqNS. 

It is no excuse for non-presentment of a note for payment that it was 
indorsed when overdue : Davis v. Dunn, 6 U. O. Q. B. 327. 

A bill drawn on Leghorn was not presented in due time, owing to the 
political state of the country at that time, which rendered it impossible 
to present it ; — Held, that it being afterwards presented for payment with 
due diligence, and refused for want of presentation at the time when it 
was due, the holder might recover against the antecedent parties : Pati- 
ence V. Townley, 2 Smith 223. 

A bill of exchange was drawn and indorsed in England, and was accepted 
by the drawee in Paris, and was payable on the 5th October, 1870. Before 
that date the Franco-Prussian war broke out, and the Government of 
France enlarged the time for the payment, and protesting of current bills 
of exchange from time to time, by which the bill did not become payable 
until the 5th September, 1871. On that day the bill was presented, and 
payment refused by the acceptors, and was then duly protested ; — Held, 
that the presentment was sufficient to charge the indorsers : Rouquette v. 
Overmann, L. R. 10 Q. B. 525. 

Where A. on the 26th of December, received a bill payable in London, 
and due there on the 28th, and kept it in his own hands until the 29th, 
when he sent it by post to his bankers at Lincoln, who duly forwarded it 
to London for presentment, and the bill was dishonored ; — Held, that by 
keeping it in his hands until the 29th, he was guilty of laches : Anderton 
V, Beck, 16 East 248. 
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Sec. 46. A note due at O. was sent to a bank there for collection, and a bank 
clerk made several ineffectual attempts to present, but failed to make the 
necessary presentment of the note, by which the indorsers were discharged. 
The bank had issued a notice which the holder had received, that all 
notes delivered to them for collection should be wholly at the risk of the 
persons leaving them, and that the bank would be responsible only for 
moneys actually received in payment of such notes, but not for any 
omissions, informalities or mistakes, in respect of such notes ; — Held, that 
the omission to present the note amounted to gross negligence, and that 
the bank, notwithstanding the above notice, was liable : Browne v. Com- 
mercial Bank, 10 U. C. Q. B. 129 ; s.p., 9 U. C. Q. B. 64. 

A substantial distinction may be drawn between the entire omission to- 
do an act indispensable to the collecting of a note, and an omission in the 
mode of doing that act ; between the modis operandi, and the utter 
abstaining from doing anything. Therefore notwithstanding the limiting^ 
words of the notice, there was an undertaking to do any act indispensable 
to the collection of the note : Per Draper, J., in Ibid, 137. 

Where the drawee of a bill removes from his usual place of residence to 
another in the same state or kingdom, the holder is bound, in order to- 
charge the indorsers, to use reasonable diligence in finding out whither 
he has removed, and if he succeed, to present the bill for payment. But 
if the drawee or maker has absconded, that circumstance will dispense 
with the inquiry ; JReid v. Morrison, 2 Watts & Serg. 401. 

A creditor who takes from his debtor's agent, the cheque of such agent 
is bound to present it for payment within a reasonable time, and if he 
fails to do so, and by his delay the position of his debtor is altered for the 
worse, the debtor is discharged, though he was no party to the cheque : 
Hopkins v. Ware, L. R. 2 Ex. 268. 

^ Illustrations.^ 

Where the maker of a note had absconded, and was absent froni 
Canada when the note fell due ;*— Held, that the absence of the maker and 
the plaintiff's inability to find him, was a sufficient excuse for non-present- 
ment : Forward v. Thompson, 12 U. C. Q. B. 194 ; s. p. Lehman v. Jonen, 
1 Watts & Sergt. 126. 

Where a joint note was made payable at a particular place, and it was 
not shewn that it was presented there when due, but one of the makers 
afterwards promised to pay it ;— Held, sufficient evidence of presentment :. 
Macaulay v. McFarlane, U. C. T. T. 3 & 4 Vict. 

A presentment of a note, payable at a bankers at G., where it is made 
payable, the maker being absent from G. when the note became due, is a 
sufficient evidence of a presentment to the maker at G. : Hardy v. Wood- 
raffe, 2 Stark. 319> 

A note was made payable at the O. bank at P., but before maturity 
the O. bank ceased to do business at P. ; — Held, that demand of payment 
was dispensed with : Mc Robbie v. Torrance, 4 Man. R. 426 ; s. p. Roberts 
V. Mason, 1 Ala. 373. 

If the place at which the money due on simple contract is payable, 
ceases to exist, it is not necessary that demand for payment be made to 
enable the creditor to maintain an action : Ibid, 5 Man. R. 114. 

® Not only is the belief that the bill will be dishonored, no excuse in 
law for the omission to give notice ; but prior to this Act actual knowledge, 
that a bill has been dishonored, acquired by other means than a notice of 
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dishonor, will not excuse the holder giving due notice of dishonor of the Sec> 46- 
bill, unless the parties affected do some acts, or make some admissions, ' 

which operate as a waiver of the notice. Such notice may be verbal or 
written ; see s. 49. 

Illustrations. 

The fact that the drawer or indorser had been informed that the 
bill has been dishonored, but might be taken up on another day, does not 
dispense with the necessity of giving notice of dishonor. A notice given 
on Wednesday of a bill dishonored the previous Saturday, is too late : 
Miers v. Bronm, 11 M. & W. 472. 

Presentment to the acceptor is not excused as between the drawer's 
indorsee and the indorsee of such indorsee, by the mere fact that the 
drawer had not, at the time when the presentment should have been 
made, any effects in the hands of the acceptor : Saul v. Jones, 1 E. & B. 
59. 

* The effect where the drawee is a fictitious person is stated in s. 5. A 
reasonable effect must be given in favor of bona fide holders to the act of 
acceptance ; and where it appears that although there was a named ' 
person, he was so completely fictitious or non-existing, that the acceptor 

could not have intended to restrict payment to such person or his order, 
the acceptor, who must be taken to have intended that his acceptance 
should have some commercial validity, is estopped from saying that the 
bill was not a bill payable to bearer : Vagliano v. Bank of Evgland, 23 
Q. B. D. 260. See further the notes to ss. 5 and 7. ' 

* Where as between the drawer and drawees the drawees were not 
bound to accept, and the drawer had no reason to believe the bill would 
be paid, delay in presenting the bill, will not release the drawer : Re 
Boyse, 33 Ch. D. 612. Presentment of the bill for payment is dispensed 
with where the drawee is ** a fictitious person ;" but there is nothing in 
this section dispensing with presentment in the case of a person or corpo- 
ration ' ' having no capacity or power to incur liability on a bill. " See 
8. 22. 

Illustration. 

P. and M. exchanged cheques for the accommodation of P. , and agreed 
that they were not to be presented before a fixed date. Before that date 
M.'s bankers suspended payment, and M.'s cheque was never presented, 
.-iiid M., on the day of their suspension, brought an action for the amount 
i n their hands ; — Held, that although the suspension would not excuse 
non-presentment and want of notice of dishonor, the bringing of the action 
against the bankers operated as a countermand of payment, and presenta- 
tion and notice were unnecessary : Blojckley v. McCabey 16 App. K. 295. 

« Illustrations. 

When a note payable in Montreal, fell due, the payee and indorser 
wrote to the holder waiving protest of note and agreeing to hold him- 
self liable as if it had been presented for payment ;- -Held, that the waiver 
though good against the indorser, was not evidence against the maker : 
McLdlan v. McLellan, 19 U. 0. C. P. 109. 
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Sec* 46- Where a note was made payable at a particular place, although there 
"^ ^'""^ was no proof of its being presented there for payment, but proof of & 

subsequent promise ; — Held, sufficient : Mclver v. McFarlane, Tay. U. C. 

113. 

Where the maker of a note, an absconding debtor, on the day the note 
became due, wrote to the holder stating his inability to pay, and request- 
ing further time ; — Held, that presentment was unnecessary, although the 
note was payable at a particular place : McDonnell v. Lowry^ 3 U. C. O. 
S.302. 

Where there was no presentment of a note for payment, and no notice 
of dishonor, a subsequent promise to pay, is a waiver : McCarthy v. 
Phelpsy 30 U. C. Q. B. 57. 

Illness or other reasonable cause, not attributable to the misconduct of 
the holder, will excuse. But the holder must present, though the drawer 
may have desired the drawee not to accept : Bytes on Bills^ 141. 

See also Vaiughan v. Fuller, 2 Stra. 1246 ; Hopely v. Dufresne, 12 East 
275 ; and Reed v. Mercer, 16 U. C. C. P. 279. 

Dishonor by 47. A bill is dishonored by non-payment (a) when it is 

Donpay- •' *^ *' ^ y 

ment ^ duly presented for pa.yment and payment is refused or 
ind.Act8.92. cannot be obtained, or (h) when presentment is excused 
and the bill is overdue and unpaid : 

fuch^st'" 2- Subject to the provisions of this Act, when a bill is 
dishonored by non-payment, an immediate right of recourse 
against the drawer, acceptor and indorsers accrues to the 
holder, l 

^ The provisions above referred to, are ss. 64 to 67 as to acceptance and 
payment for honor. But the holder's right of action accrues at the time 
notice of dishonor ought to be received, and not from the time when it is 
sent : Cantrique v. Bernaho, 6 Q. B. 498. See also Siggers v. Lewis, 1 C. 
M. & R. 370. It is not too early to issue a writ on the day on which a 
bill is due, where the statute provides that protests for non-payment of 
bills or notes may be made at any time after three o'clock in the after- 
noon : Sinclair V. Rohson, 16 U. C. Q. B. 211. (See s. 51, sub-s. 6\ (c)). 
As to what is due presentment for payment, see s. 45, and the notes 
thereto. And as. to when presentment is excused, see s. 46, and the 
/ notes thereto. 

Notice of 4g Subject to the provisions of this Act, when a bill 

ilishoDor and or » 

Notice"' ^^^' ^^^ been dishonored by non-acceptance or by non-payment, 
ind.*A°t'8.93. iiotice of dishonor must be given to the drawer and each 
indorser, and any drawer or indorser to whom such notice 
is not given is discharged ; l Provided that — 
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{a) Where a bill is dishonored by non-acceptance, and Sec 48. 
■notice of dishonor is not given, the rights of a holder, in due Rights of a 
-course subsequent to the omission shall not be prejudiced due course, 
by the omission ;2 

{h) Where a bill is dishonored by non-acceptance and JJ^®^ 
-due notice of dishonor is given, it shall not be necessary to 5S,^or°^ 
give notice of a subsequent dishonor by non-payment, un- 
less the bill shall in the meantime have been accepted.^ 

^ As to indorsers, the considerations applicable to a drawer who draws 
without funds, or has no right to draw, do not necessarily or ordinarily 
apply to them ; for the indorsers are entitled to strict notice. An indorser 
stands in a very diflferent relation to the bill from the drawer ; for he is 
<;onsidered as in the nature of a surety or guarantor for its payment 
upon due presentment, and is not presumed to know anything about the 
engagements between the drawer and drawee. His engagement is there- . 
fore treated as strictly collateral and conditional, and due notice is one 
condition upon which his liability attaches : Story on BUIh, s. 314. When 
the holder, on the default of the acceptor, means to sue prior parties to 
the bill, he must give them due notice of dishonor, unless there are cir- 
cumstances to excuse it : Bei^idge v. Fitzgerald^ L. R. 4 Q. B. 642. The 
provisions of the Act here referred to, are s. 50, as to excuses for non- 
notice, and delay in giving notice of dishonor. 

Illustrations. 

\Vhere A. drew a bill on one C. in England, who had no effects, and 
liid not accept, which bill was indorsed by B. for A. 's accommodation, 
and the bill was protested for non-acceptance and non-payment, and 
notices of non-acceptance and non-payment were duly given to the drawer ; 
but of non-payment only to the indorser B. ; — Held, that B. was dis- 
charged by the want of notice of non-acceptance, and that the facts of 
there having been no effects in the hands of the drawee, and of B. having 
indorsed for accommodation, made no difference : Gore Bank v. GraiOf 7 
U. C. C. P. 344. 

When the intention of all parties to an accommodation bill was that it 
should be met by an indorser, the previous indorsers cannot be sued unless 
they have had notice of dishonor : Turner v. Samson^ 2 Q. B. D. 23. 

An omission to give notice of the non-acceptance of a bill of exchange, 
is not cured by notice of non-acceptance given with notice of non-pay- 
ment : Jones v. Wilson, 2 Rev. Leg. 28. 

The want of notice of dishonor to the indorser of an accommodation 
note, is no defence to an action against the accommodation maker of such 
^note : Grant v. WiTistanley, 21 U. C, O. P. 257. 

In an action on a promissory note, payable at a particular place, it is 
not necessary to shew that there were not funds at the bank named, where- 
with to retire the biU ; all that is necessary in such a case, as against an 
indorser, is to shew presentment, non-payment, and notice of dishonor : 
McDonald v. Mc Arthur y 8 App. K. 533. 

22 
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Sec. 48. When the drawer of a bill receives notice before it becomes due, that- 
* '^"^ it was accidentally destroyed, and is called upon to give another in its 

stead, he is oevertheless entitled to notice of dishonor, though the drawer 

is insolvent : Thackray v. Blacketty 3 Camp. 164. 

^ The tights of a holder in due course, subsequent to the omission to give 
notice of dishonor for non-acceptance of a bill, are not clearly defined ; except 
in so far as such rights are affected as indicated in the cases to the prior 
note 1. If a person takes a bill before maturity, but with notice that the 
acceptance has been refused, he takes it on the same footing as an overdue 
bill, and with the title of his indorser : Crossley v. Harris 13 East 498. But 
a holder who takes it without such notice, acquires it free from all equities 
of which he has had no notice : Goodman v. Harvey , 6 N. & M. 372. Where 
a payee presented a bill for acceptance, which was refused, but he neg- 
lected to give notice to the drawer, by which he discharged the drawer as 
between the drawer and himself. He then indorsed it without notice of 
said dishonor to a holder for value ; and it was held tha^- the discharge of 
the drawer extended only to an action between the party guilty of the 
neglect, and that the same defence was not available against the new 
holder, as it was against his indorser : O^Kee/e v. Dunn, 6 Taunt. 305 ; 6- 
M. & S. 282. 

' As illustrated by the cases to note 1 , the omission to give notice of 
dishonor, on the refusal of the drawee to accept, operates as a discharge 
of the indorsers, and is not retrieved by a notice of dishonor for non- 
payment. But this clause makes the notice of dishonor for non-acceptance 
sufficient for the subsequent dishonor by non-payment, unless the drawee 
afterwards accepts the bill, and then, as acceptor, dishonors it again by 
non-payment. 

notice of dV ^^- Notice of dishonor, in order to be valid and effectual,. 
?inp!*Act,8.« niust be given in accordance with the following rules: — 

Ind. Act, 
8S. 93 & 96 

By holder or W ^^^ notice Hiui^t be given by or on behalf of the 
indoraer. holder, or by or on behalf of an indorser who, at the time 
of giving it, is himself liable on the bill ; 1 

a^nt**^ (6) Notice of dishonor may be given by an agent either 

in his own name, or in the name of any party entitled to 
give notice, whether that party is his principal or not ; 

enuS for (^) ^^cre the notice is given by or on behalf of the 
oSen»!°^ holder, it enures for the benefit of all subsequent holders^ 

and all prior indorsers, who have a right of recourse against- 

the party to whom it is given ; 
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(d) Where notice is given by or on behalf of anindorser Sec 49- 
entitled to give notice as hereinbefore provided, it enures Effector 
for the benefit of the holder and all indorsers subsequent indoraer. 
to the party to whom notice is given ; 2 

{e) The notice may be given in writing or by personal ^JlSSai^"^ 
communication, and may be given in any terms which suffl^ent 
suiBSciently identify the bill and intimate that the bill has 
been dishonored by non-acceptance or non-payment ; 3 

(f) The return of a dishonored bill to the drawer or an Return of 

• 1 •• ' I* n 1 -I /v». .« dishonored 

mdorser is, in point of form, deemed a sufficient notice of wn. 
dishonor ; 

(g) A written notice need not be signed, and an in- Misuke to 
sufficient written notice may be supplemented and validated 

by verbal communication ; a misdescription of the bill 
shall not vitiate the notice, unless the party to whom the 
notice is given is in fact misled thereby ; 4 

(h) Where notice of dishonor is required to be given to Notice by 
any person, it may be given either to the party himself, or agent. 
to his agent in that behalf ; 5 

(i) Where the drawer or indorser is dead, and the party where draw- 

. . !• 1 .1 . 1 • erorindorser 

giving notice knows it, the notice must be given to a is dead, 
personal representative, if such there is and, with the 
exercise of reasonable diligence, he can be found ; 6 

(j) Where there are two or more drawers or indorsers where 
who are not partners, notice must be given to each of them, driwers, &c. 
unless one of them has authority to receive such notice for 
the others ; 7 

(A) The notice may be given as soon as the bill is dis- Notice not 

- _ _ , 111 later than 

nonored, and must be given not later than the next next day. 
following juridical or business day: 8 

2. Where a bill, when dishonored, is in the hands of an ifdishonored 
agent, he may either himself give notice to the parties hands, agent 
liable on the bill, or he may give notice to his principal ; 
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Sec 49. if he gives notice to his principal, he must do so within 
the ^ame time as if he were the holder, and the principal, 
upon receipt of such notice, has himself the same time for 
giving notice as if the agent had been an independent 
holder : 

Notice t9 3. Where a party to a bill receives due notice of dishonor. 

antecedent • i» i • - 

parties. hc has, after the receipt of such notice, the same period of 
time for giving notice to antecedent parties that the holder 
has after the dishonor : 9 

What shall 4. Noticc of the protest or dishonor of any bill payable 

be sufficient ^ •' ^ '^ 

notice of in Canada shall, notwithstanding anything in this section 
-dishonor, contained, be suflSciently given if it is addressed in due time 
to any party to such bill entitled to such notice, at his 
customary address or place of residence or at the place at 
which such bill is dated, unless any such party has, under 
his signature, designated another place ; and in such latter 
case such notice shall be sufficiently given if addressed to 
him in due time at such other place ; and such notice so 
addressed shall be sufficient, although the place of residence 
of such party is other than either of such above-mentioned 
places ; and such notice shall be deemed to have been duly 
served and given for all purposes if it is deposited in any 
post office, with the postage paid thereon, at any time 
during the day on which such protest or presentment has 
been made, or on the next following juridical or business 
day ; such notice shall not be invalid by reason of the fact 
that the party to whom it is addressed is dead : 10 

b ^'^osYofflM ^' Where a notice of dishonor is duly addressed and 
affect posted, as above provided, the sender is deemed to have 
given due notice of dishonor, notwithstanding any mis- 
carriage by the post office. H 

^ The object of notice of the dishonor is to apprise all parties liable on 
the bill or note, that the acceptor of the bill, or the maker of the note, has 
violated his contract to pay as he had agreed, and that the bill or note is 
thereby dishonored ; and also to notify them that their liability to pay the 
bill or note, according to their contract with the holder, has accrued. The 
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Act provides that the notice may be in writing, or by personal, or verbal SeC' 49. 
communication ; subs, (e) and (2). But the more usual and safest course is to ' 

give the notice in' writing, so as to make sure of its being distinct, and suffi- 
cient in all particulars ; and also that it may shew, if the original or a copy be 
produced, what was the actual notification given to the parties. As pointed 
out in note 3 to s. 46, knowledge of the dishonor of a biU, acquired through 
other sources than a formal notice, has been held insufficient. The term 
* * notice of dishonor " must therefore be held to mean a formal notification 
that the bill has been dishonored by non-acceptance or non-payment. 

* Illustkations. 

Where a note payable at a bank is sent there for collection, the protest 
and notice may properly on their behalf : Wilnon v. Pringle, 14 U. C. Q. B. 
230. 

The holder of a bill may take advantage of a notice of dishonor given by 
any party who is himself liable to be sued on a bill, and would on ])aying 
it be entitled to reimbursement, provided such notice is given in sufficient 
time : Harrison v. Huscoe, 15 M. & W. 231 ; 10 Jur. 142. 

A holder of a cheque is not bound to give notice of its dishonor to the 
drawer, for the purpose of charging the person from whom he received it ; 
he does enough if he presents it witli due diligence to the bankers on 
whom it is drawn, and gives due notice of dishonor to those whom he 
seeks to make liable : Mickford v. Kidge, 2 Camp. 537. 

Sending a verbal notice to a merchant's counting house is sufficient; and 
if no person is there in ordinary business hours, it is not necessary to 
leave or send a written notice : Goldsmith v. Bland, Bay. on Bills 224. 

The holder's clerk called upon the drawee, and verbally informed him 
that the bill had been presented but the acceptor '* could not pay it," to 
which the drawer replied he would see the holder about it ; it was left to 
the jury to infer due notice of dishonor : Metcalfe v. Hichardson, 11 C. B. 
1011. 

' Illustrations. 

The following is an insufficient notice : — "This is to inform you that 
the bill 1 took ot you, £15, 2s. 6d. is not took up, and 4s. 6d. expense, and 
the money I must pay immediately :" Messenyer v. Sotithey, 1 M. & Or. 76. 

A notice of dishonor should inform the party either by express terms or 
by necessary implication, that the bill has been dishonored, and that the 
holder looks to him for payment : Solarte v. Pa^lmer, I Bing. N. C. 194. 
See also Paul v. /oe/, 27 L. J. Ex. 384. 

The holder of a bill on the day after it became due, called at the office of 
the drawer, and finding him engaged, >\rote and sent him the following 
notice : **B.'s acceptance to J., £500, due 12th January, is unpaid ; pay- 
ment to Roberts & Co. is requested before four o'clock ; " — Held, a 
sufficient notice ; Paul v. Joel, 4 H. & N. 355. 

* Illustrations. 

What is a sufficient notice of dishonor, is a question of law ; whether 
given is a question of fact: Fei^s v. Saxton, 4 N. J. (1 South.) 2 ; s. p., 
Bank of Upper Canada v. Smith, 4 U. C. Q. B. 483. 

A notice of dishonor incorrectly described the amount as £28, instead of 
£25 ; — Held, not a fatal objection : Thompson v. Cotterell, 11 U. C. Q. B. 
185. 
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Sec* 49- -^ notice of dishonor headed with the name of the bank, which was 
holder of note, though not signed, is good : Maxwell v. Brain, 10 L. T. 

N. S. ^1. 

A notice of dishonor though dated on Sunday, — the note falling due on 
the Saturday, and the notice being delivered on the Monday, — is not in- 
valid : Blinn v. Dixon, 5 U. C. Q. B. 580. 

Where the notice beins dated 26th July, stated the note to have beeji 
on that day presented and protested, whereas it was on the 25th : — Held, 
not sufficient to mislead : Caasidy v. Mansfield, 20 U. 0. 0. P. 383 ; s. p., 
L<yu} v. Owen, 12 U. C. C. P. 101. 

A notice addressed to the firm stating the dishonor of a note indorsed 
by them, when the note was indorsed by one of such firm in his ovm 
name only, is not sufficient : Bank of Montreal w, Chover, 3U. C. Q. B. 27. 

A notice of dishonor is not vitiated by a misdescription of the bill 
which could not mislead the party receiving the notice, as to the bill 
intended : Bromage v. Vaughan, 9 Q. B. 608 ; 10 Jur. 992. 

Where the notice wrongly stated the name of the acceptor, but the 
notice was correct in other respects ;— Held, that it was a question for 
the jury : Harpman v. Child, 1 F. & F. 652. 

It is sufficient if the name and address of the indorser are on the out- 
side of the letter of notice, although not addressed to him on the face of 
the letter inclosed : Denegre v. Hiriart, 6 La. An. 100. 

* Illustrations. 

Where a bill has been lost or destroyed, the drawer of the bill is enti- 
tled to notice of dishonor, although he has refused to give a new bill 
according to the statute, and the drawee is bankrupt : Thadiray v. Blackett, 
S Camp. 164. 

If a man makes another his agent for the purpose of indorsing the bill, he 
also makes him his agent for the purpose oi receiving notice of dishonor, 
and that a notice given to such agent will be good : Firth v. Thrush, 8 
B. & C. 387. 

Leaving a notice of dishonor with an out-door servant cutting fire-wood, 
not known or proved to have been an inmate in the family, is insuffici- 
ent : Commercial BanJc v. Weller, 5 U. C. Q. B. 543. 

The defendant had a house in M. , where his family lived, and where 
he resided in the winter, but during the rest of the year he carried on 
business at I. , and resided at the house of B. there, where his notes had 
previously been presented for payment, Gind notices of dishonor had been 
left for him, and which notes he had paid. In January, a clerk in the 
bank, who had delivered the former notices at the same place, left a notice 
of dishonor at B.'s house in I., addressed to the defendant, which notice 
he never received, having left I. about three weeks before ; — Held, that 
when reasonable diligence had been used to discover the place to which 
notice should be sent, and it has been sent accordingly, it is sufficient ; 
but if the holder is unable to discover the indorser's residence, and that 
no notice of dishonor is given, the excuse should be pleaded : Patterson 
V. Tapley, 4 AU. N. B. 529. 

« Illustrations. 

A notice of dishonor addressed merely " to the executrix or executor of 
the late Mr. Jones, Toronto," is bad : Bank of British North America v. 
Jones, 8 U. C. Q. B. 86. 
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Where notices had been addressed to the " administrators " of an estate 86C. 49- 
at 6., though the testator had resided at C, to which other notices had 
been sent, some of which the executors ha4 received some weeks after ; — 
Held, that the reasonable inference was that the notices had been received 
in due course : McKenzie v. Northrop, 22 U. C C. P. 383. 

A notice directed to the last place of residence of an intestate, though 
given after his death, is sufficient, there being no administrator ; and no 
second notice need be given to the administrator after his appointment : 
Oillespie v. Marshy 1 if. G. C. P. 453. See also Broum v. Marsh, 1 U. 0. 
C. P. 438, and Massachusetts Bank v. Oliver, 64 Mass. 557. 

The indorser, a married woman, having separate estate, died intestate 
during the currency of a note which she had indorsed as surety for Ler 
husband, and notice of protest was sent to ' ' James Bell, executor of the 
last will and testament of M. A. Bell, Perth," and received by the husband, 
who resided in the house which was part of his deceased wife's separate 
estate. No letters of administration had been granted : — Held, that the 
notice was sufficient : Merchants Bank v. Bell, 29 Grant 413. 

One S. discounted with a bank a note made by P. S. died, and his 
executor proved the will before the note matured. The note was protested 
lor non-payment, and the bank, being unaware of the death of S. , addressed 
notice of protest to S. at Toronto, where the note was dated. The indor- 
sers subsequent to S., who knew of S.'s death before maturity of the note, 
took up the note from the bank, and, relying on the notice of dishonor 
given by the bank, sued S.'s executor; — Held, that the holders of the 
note, not knowing of S.'s death, and having sent a notice in pursuance of 
37 Vic. c, 47, s. 1 (D. ), ( similar to s. 49, sub-s. 4 of this Act), gave a suf- 
ficient notice to bind the executor, and that the notice so given, enured to 
the benefit of the other indorsers : Cosgrave v. Boyle, 6 S. 0. R. 165. 

^ Illustrations. 

Prior to this Act it was held that, where a note is payable to, and 
indorsed by, several persons not partners, notice to one is notice to all : 
Bank of Michigan v. Gray, 1 U. C. Q. B. 422. 

Where there are two or more joint indorsers, not parties, notice must 
be given to all : Gantt v. Jones, 1 Cranch G. G. 210. 

The fact that one partner of a firm indorsing a note had allowed judg- 
ment by default to be entered against him, does not operate as an admis- 
sion of notice of dishonor as against his co-partner: Peng net v. McKenzie, 
6 U. G. G. P. 308, See also, 1 Parsons on Bills, 502. 

Notice of dishonor given to one member of a firm is notice to all, even 
though the firm is dissolved, or one of the parties is dead : Bovldin v. 
Pa>ge, 54 Mo. 594 ; s. p. Wogan v. Thompson, 9 La. An. 300. 

A bill was indorsed to a branch of a bank at Portmadoc, which sent it 
to the Pwllheli branch of the same bank, which indorsed it to the head 
office in London ; — Held, that each of the branch banks was an indepen- 
dent indorsee, and each was entitled to notice of dishonor : Clode v. Bay- 
ley, 12 M. & W. 51 ; 7 Jur. 1092. 

^ The English Act contains an additional clause requiring, in the absence 
I of special circumstances, notice to be given, (a) where the parties reside in 



I 



the same place, the notice is to be given or sei)t ofif in time to reach the 
proper parties on the day after the dishonor of the bill ; [h) where the 
parties reside in dififerent places, the notice is to be sent the day after the 
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Sec. 49. dishonor of the bill, or by the next post day. The provisions as to posting 
notice of dishonor are contained in sub-s. 4 post. 

Illustbations. 

The general rule as to what will be reasonable notice seems to be, that with 
respect to persona living in the same town, the notice must be given by 
the next day : JJarbishire v. Parker , 6 East 3. 

And with regard to persons living at dififerent places, notice must be 
given by the next post at which it would be reasonably practicable to give 
notice : Williams v. Smithy 2 B. & A. 496. 

It is sufficient if the indorser receive notice sent by private hand, 
although if sent by post, he might have been delivered a day sooner : 
NoHsau V. O'ReUly, IL C. H. T. 2 Vict. 

A notice of dishonor, though delayed by misdirection, is sufficient if, 
being posted sooner than necessary, it has been received within the period 
allowed by law : BankoJ British North America v. Ross, 1 U. C. Q. B. 
199. 

Plaintiff and defendant resided about three miles apart ; the mail ran 
between both places, and closed where plaintiff resided, on Monday, Wed- 
nesday, and Friday in each week ; the bill was presented for payment on 
Monday the 4th, being the last day of grace, and not paid ; there being 
no mail on the 5th, notice was served on defendant by a special messenger 
on the 6th, before it could have reached him, had it been muled on that 
day ; —Held, in good time : Chapman v. Bishop, 1 U. C. C. P. 432. 

Notice mailed in the proper post office between eight and nine in the 
evening of the day after protest ; — Held, sufficient, though the post 
mark upon it was of the following day : Wilson v. Pringla, 14 U. C. Q. B. 
230. 

An indorsee employed his solicitor to discover the indorser 's address 
and give notice of dishonor. The ■ solicitor discovered the address one 
day, cunuulted his client the second, and gave notice the third ;— Held, 
sufficient : Firth v. Thrush, 8 B. & C. 387. 

A note was due at a bank on the 15th September, but owing to a 
change of managers, the new manager knew nothing of the note until 
the evening of the 16th, when he caused the note to be protested, and 
notice ot protest to be put in the defendant's box at the post office before 
six o'clock the same evening ; — Held, sufficient presentment and notice of 
protest ; Union Bank v. McKilligan, 4 Man. R. 29. 

Notice given to an indorser on the day before a note is payable, is inef- 
fectual : Toothaker v. Cornwall, 3 Cal. 144. 

® Illustrations. 

The law that one clear day is to be allowed for each step in communi- 
cation between parties in dealing with bills, cannot be extended, so as to 
allow any further time for communications between an agent and his 
principal, in reference to any step : Be Leeds Banking Company, L. R. 1 
Eq. 1. 

Where a notice of dishonor by the acceptor in London was sent by the 
post to the holder in M. , and was delivered between eight and nine in 
the morning, and the post went out for Liverpool, where the drawer 
lived, between twelve and one, the holder sent notice to the drawer in a 
letter by a private person on the second day, who did not deliver it to the 
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drawer until two hours after the Liverpool post delivery ;— Held, that SeC 49. 
the holder had made the bill his own by his laches : Darbishire v. Parker, 
6 East 3. 

Where delay is caused by the party to whom notice is first sent, he 
cannot give an efifectual notice so as to bind parties antecedent to him : 
Shetton v. Braithvoaite^ 8 M. & W. 254. 

^® The greater part of this clause is a re-enactment of C. S. C. c. 123, s. 
5, originally 37 Vic. c. 47, s. 1, which has been construed in the case o 
Cosgrave v. Boyle, 45 U. C. Q. B. 32, 5 App. R. 458, and 6 S. C. R. 165. 
See note 6, ante p. 175. But compare this with sub-s. (i). 

Illustrations. 

A notice of non-payment sent to an indorser through the post office, 
addressed to him in "York township," in which he resided, was held 
sufficient, there being no evidence as to whether there was one or more 
post offices in that township, nor that it ought to have been directed to 
any certain post office : Bank of Upper Canada v. Bloor, 5 U. C. Q. B. 
619. 

The agent of an indorser being asked by the agent of the holder where 
the indorser resided, gave an erroneous direction ; — Held, that notice of 
non-payment sent to such place was sufficient : Vaughan v. Ross, 8 U. C. 
Q. B. 606. See also McMurrich v. Powers, 10 U. C. Q. B. 481, and Bank 
of Upper Canada v. Smith, 3 U. C. Q. B. 358. 

The indorser of certain promissory notes resided at S., and his place of 
business was there. Notices of dishonor were posted, addressed to the 
defendant at S., at 1 o'clock p.ra. on the day after which the notes 
matured, the postage on such notices being duly prepaid in both cases. 
There was no local delivery by letter carriers from that post office : — Held, 
sufficient notice of dishonor : Merchants Bank v. McNutt, 11 S. C. R. 126. 

It is sufficient if the notice of dishonor was posted in such time as that, 
by the usual course of post, it would be delivered on the proper day : 
Stocken v. Uonlin, 7 M. & W. 515. 

The defendant had resided and carried on business for several years at 
a place called B. ; — Held, that a notice of dishonor addressed to him at 
B. was sufficient, though he had changed his residence about that time^ 
the holder not being aware of such change : Bank of New Brunswick v. 
Millican, 4 All. N. B. 254. 

Where a place has been designated by a party on a bill or note as the 
address to which notice may be sent, the holder may send notice of dis- 
honor to that place, even if he has reason to think that suoh place is not 
the place of residence or business of such party : Ray v. Burke, 16 App. 
R. 463. 

^* By the Post Office Act, R. S. C. c. 35, s. 43, it is provided that from 
the time any letter, packet, chattel, money, or thing is deposited in the 
post office for the purpose of being sent by post, it shall cease to be the 
property of the sender, and shall be the property of the person to whom 
it is addressed, or the legal personal representative of such person. A 
person putting into the post office a letter, properly directed, has done 
all that is necessary for him to do, and is not answerable for casualties 
occurring in the post office : Dunlop v. Higgins, 1 H. L. Gas. 380 ; Shan- 
non V. Hastings Mutual Ins. Co., 2 App. R. 81. 
23 
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Sec. 49. 



When delay 
in giviDfl; 
notice of 
dishonor is 
excused. 
Imp.Act,ff.f>0 
Ind.Act,8.90. 



"When such 
ttotice is dis- 
pensed with. 

Oannot be 
given. 



Waiver. 



As regards 
•drawer. 



Illustrations. 

A notice posted on the day on which the note is dishonored is good^ 
although, by the mistake of the post office, it is not delivered to the party 
entitled to such notice until some time afterwards : Taylor v. Qre^r, 17 
U. C. Q. B. 222; s. p.. Woodcock v. HotUdsvjorth, 16 M. & W. 124; 
Dobree v. Eastwood, 3 C. & P. 250. 

The holder need not prove the notice to have been received. Patting 
a letter into the post office, though the post miscarry, is sufficient. Though 
there is a post-office in the township in which the indorser resides, the 
holder need not direct his notice to that office, if there be a nearer office 
in the adjoining township to which the endorser's letters are generally 
sent : Bank of Upper Caiiada v. Smith, 3 U. C. Q. B. 358. 

50. Delay in giving notice of dishonor is excused where 
the delay is caused by circumstances beyond the control of 
the party giving notice, and not imputable to his default, 
misconduct, or negligence : when the cause of delay ceases 
to operate the notice must be given with reasonable 
diligence : l 

2. Notice of dishonor is dispensed with — 

(a) When, after the exercise of reasonable diligence, 
notice as required by this Act cannot be given to or does 
not reach the drawer or indorser sought to be charged ;2 

(6) By waiver express or implied; notice of dishonor 
may be waived before the time of giving notice has arrived, 
or after the omission to give due notice ; 3 

(c) As regards the drawer, in the following cases, namely: 

(1) Where drawer and drawee are the same person ; 

(2) Where the drawee is a fictitious person or a persoa 
not having capacity to contract ; ^ 

(3) Where the drawer is the person to whom the bill is 
presented for payment ; 

(4) Where the drawee or accceptor is, as between him- 
self and the drawer, under no obligation to accept or pay 
the bill ; « 



(5) Where the drawer has countermanded payment ; 
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(d) As regards the indorser, in the following cases. Sec 5p.^ 
namely : as regaxds 

*^ Indoner. 

(1) Where the drawee is a fictitious person or a person 
not having capacity to contract, and the indorser was aware 
•of the fact at the time he indorsed the bill ; ^ 

(2) Where the indorser is the person to whom the bill is 
presented for payment; 

(3) Where the bill was accepted or made for his accom- 
modation. 7 

^ Where the drawer has sustained, and can sustain no loss or injury or 
prejudice by the want of notice of dishonor, he will be held liable, not- 
withstanding the want of such notice^ if having funds in the hands of the 
-drawee, he voluntarily withdraws them, or if having no funds in the hands 
-of the drawee, but having them on the way to reach him, and to be 
applied to the discharge of the bill, he intercepts and stops them, or where 
before acceptance he orders the drawee not to accept the bill : Story on 
Bills, s. 3 1 3. Delay in the presentment of a bill for acceptance is excused, for 
<:auses mentioned in s. 41, sub-s. 2 ; delay in presentment for payment is 
excused for the causes mentioned in s. 46 ; and this section prescribes what 
are excuses for delay in giving notice of dishonor ; and they also apply to 
•delay in giving notice of protest by s. 51, sub-s. 9. 

T£lustbations. 

There must be reasonable diligence, such as men of business usually 
-exercise when their interests depend upon obtaining correct information : 
Palmer v. Whitney, 21 Jnd. 58 ; 8.p., New Orleans Canal Co, v. Bry, 2 
La. An. 303. 

As the law -merchant respects the religion of different people, a Hebrew 
indorsee was held not guilty of laches, who neglected to give notice on the 
regular day, that day being a festival whereon he was forbidden to attend 
to secular business : Lindo v. Unsworth, 2 Camp. 602. 

A state of war between the country of the drawer and that of the 
-drawee, is an excuse for delay in giving notice : Hopkirh v. Page, 2 
Brock 20. 

• 

The prevalence of an epidemic (as yellow fever) in a locality, is an 
•excuse for delaying to give notice of dishonor : Tunno v. Lague, 2 Johns. 
.(N. Y.) 1. 

Sickness, to be an excuse for delay in presenting and giving notice, 
must be shown to have been not only sudden, but likewise so severe as to 
have prevented the holder or agent from employing another to make the 
presentment, and then it must be shown that the proper steps were taken 
AS soon as the disability was re amoved : Wilson v. Senier, 14 Wis. 386. 

The question of diligence in giving notice of dishonor to the indorser, is 
A mixed question of law and fact : Nash v. ffarririgton, I Aik. (Vt.) 39. 
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Sec 50* The seasonableness of the notice of dishonor, so far as it effects the 
question of due diligence, is a question of fact for a jury : Bobertaon v. 
Vogle, 1 Dall. 263. 

Where, by the law -merchant, the drawer of a bill is not entitled to 
notice of dishonor, the statutory diligence need not be observed : Woodr 
V. McMeana, 23 Tex. 481. 

Where the indorser resides in a different place from that in which it if^ 
payable, notice of dishonor must be sent to him in the place in which he 
is actually a resident : Bank o/Utica v. DeMott, 23 Johns. (N. Y.) 432. 

A note was presented for payment in D., and dishonored and protested. 
Notices of dishonor were posted to the indorser, addressed to C. , but he- 
lived in D., and the bank which held the note for collection, could have 
seen the mistake, in due time, from the protest which it received. The 
indorser was held to be released ; but the bank was held liable because 
it neglected to rectify the mistake, and send a proper notice to the indor- 
ser : Steinhoff v. Merchants Bank, 46 U. C. Q B. 25. 

* The death, known bankruptcy, or known insolvency, of the drawee, or 
acceptor of a bill or maker of a note, or his being in prison, or the notori- 
ous stopping payment of a banker, constitutes no excuse, either in law or 
in equity, or in bankruptcy, for the neglect to give due notice of non- 
acceptance, or non-payment ; because many means may remain of obtain- 
ing payment by the assistance of friends or otherwise, of which it is rea- 
sonable that the drawer and indorsers should have the opportunity of 
availing themselves, and it is not competent to the holder to show, that 
the delay in giving notice has not, in fact, been prejudicial. It has been 
observed that it soi nds harsh that the known bankruptcy of the acceptor 
should not be deemed equivalent to a demand, or notice, but the rule is 
too strong to be dispensed with, and the holder of a bill has no right to 
judge what may be the remedies over, of a party liable on a bill. It is no 
excuse that the chance of obtaining anything upon the remedy over, was 
hopeless ; that the person or persons against whom the remedy would 
apply, were insolvents or bankrupts, or had absconded. Parties are enti- 
tled to have the chance offered to them ; and if they are abridged of it, 
the law, which is founded on the custom of merchants, says they are 
discharged : Chitty on Billn, 482. Delay in presentment for payment is not 
excused in all the cases where delay is excused in giving notice of dishonor ; 
but only in the following cases mentioned in sub-s. 2: (a) "reasonable 
diligence ; " (6) " waiver ; " (c 2) (d 1) " a fictitious person, or a person not 
having capacity to contract," (the latter person is not mentioned in s. 46) ; 
(c. 4) drawee " urder no obligation to accept or pay ; " and (rf 3) ** accom- 
modation of that indorser." See further note I to s. 46. 

Illustrations. 

When notice of dishonor reaches the drawer of a bill too late, having 
first, by mistake, been sent to a wrong person, and such mistake arose 
from the indistinctness of the drawer's writing on the bill, he is not dis- 
charged : Hewitt v. ThompaoHy 1 M. & Bob. 541. 

It is the duty of the holder to give the notary full information as to 
the names and residences of the indorsers. Where the signature of an 
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indorser was so peculiar that it could aoi he deciphered, ^though the Sec. 50- 

holder of the note was welt acquainted with the aiguature, and of the ' • ' 

party's reaidence, but omitted to cnmmuniuate them to the notary, who 
wheD protesting the note made, or as Dear as might )>e, a fac aimile of the 
signature, and so addressed the uotice of dishonor to " Belleville P. O." 
but the indorser swore that the notice never reached him, though resident 
in Belleville ; — Held, that the indorser was discharged: BaiUie v. Ditksott, 
7 App. R. 759 ; a. o.. 46 U. C. Q. B. 167. 

The bank held a note made by A. and indorsed by B. for the accom* 
modation of D., who discounted it with the bank, which had knowledge 
«f the accommudation. On the uate being dishonored, the bank banded 
it to D. who was the bank's solicitor for protest. D. did not protest or 
notify A. or B. of its dishonor, but delivered it to them, adding that he 
had paid it. After its maturity, D. became insolvent and absconded, and 

A. and B. were for the lirst time notified of the non-payment of the note ; 
— Held, on equitable grounds, that by the laches of the bank's agent they 
were discharged : CaaadiaH Bank of OummErcR v. Green, 46 U. 0. 
Q. B. 81. 

A bill drawn on persona residing in Dublin, Ireland, was protested for 
non-payment on the 3rd November, 1311 ; notice thereof waa received by 
the indoraera, who resided at St. John, N. B,, (where the bill was drawn), 
«n the 22iid December following, but was held not to be in due time, it 
appearing that the mails left Great Britain for New Bmnswick. on the 
4th and on the 19th November, and that a notice Bent by the mail of the 
19th, would have reached St. John about the 4th December : Biwii of 
New Brammick v. Kiiovilei, 2 Kerr N. R 219. But see Tar-ralt v. Wil- 
mot, 1 All. N. R 353. 

The holder of an overdue biU went during business honrs to the count- 
ing-house of the drawer, for the purpose of giving notice of diabonor, 
and, finding the counting- houae shut, be knocked at the door, and no one 
answering, he came away, without leaving any notice ; — Held, that these 
facts did not support an allegation of due notice, but were equivalent to 
a dispensation with notice; Allen v. Bdmuadaon, 2 Ex.719. See also 
Croste V. Smith, 1 M. & S. 645. 

Ignorance of the place of residence of the drawer is a sufficient excuse 
of the want of notice of dishonor, provided due diligence is used to dis- 
cover his place of residence : Brovnung v, Kinnear, Ijow. 81 ; and see 
Wmiaias v. Germame. 7 B. 4, C, 469 ; Baleman v. Josep/t, 12 East 433, 
and Beveridge v. Burgie, 3 Camp. 262. 

The time conaumed in making neceasary inquires relative to the parties 
to a note, is not to be imputed as laches. Thua, where the plaintiff 
became acquainted with the dishonor on the 5th, and not knowing the 
parties, notice was not despatched to them until the I6th, the original 
indoraer waa atill held liable ; Baldwin v. Rkhardaoit, 2 D. & R. 285 ; 1 

B. & C. 245. 

A notice, thoug 
to a wrong addrei 
afterwards, and t 
plaintiff for furth 
against the Judge 
Neia, 19 U. C. Q 
433 ; Seed v. Met 
24 U. C. Q. B. 11 

The indorser o 
indorsee had mad 
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Sec 50* dishonor to a prior indorser ;— Held, that he could not recover, eve» 
though the defendant, in case of successive notices by the other parties oi» 
the bill, could not have received notice sooner : Turner v. Leech, 4 B. &■ 
A. 451. 

' The waiver may be in the nature of admissions of liability, which are- 
held to be evidence of due notice having been given ; or admissions of 
liability where no notice has been given, and which are held to be- 
evidence of waiver of notice ; or admissions at the time the bill is due,, 
such as that it will not be paid, and that notice need not be given. See 
the cases in note 6 on waiver, s. 46. 

Illustrations. 

The duty of demand of payment and notice of dishonor, in order to hold 
an indorser, is not part of the contract, but a step in the legal remedy 
that may be waived at any time : Barclay v. Weaver, 19 Pa. 396. 

Where ignorance of residence arises from the drawer, a few days before 
the bill was due, stating to the holder that he had no regular place or 
abode, and that he would call and see if the bill were paid, he is not entitled 
to notice : Phipson v. Kneller, 4 Camp. 285. 

A person who has given a written guarantee of a note, is not entitled to- 
notice of dishonor : Palmer v. BaJcer, 23 U. C. C. P. 302. 

Nor is one who gives a guarantee for goods to be supplied to the 
acceptor of a bill : Holhrow v. WilkinSy 1 B. & C. 10. 

A conditional promise by an indorser to pay in land, or see that the 
holder should lose nothing, made before or after action, waives any objec- 
tion as to notice : Burke v. Elliott, 15 U. C. Q. R. 610. See also 
McCuniffe v. Allen, 6 U. C. Q. B. 377. 

Asking for time and promising to pay, is a waiver of notice : Bank of 
Upper Canada v. Cooley, 4 Tj. C. S. 17. 

Where there has been a subsequent unconditional promise to pay, with 
a knowledge of a default on the part of the holder, notice is dispensed 
with : Bank of British North America v. Ross, 1 U. C. Q. B. 199. 

The drawer of a bill informed the holder on the presentation of a bill 
before the days of grace had run, that the bill would not be paid ; — Held, 
further demand and notice were unnecessary : Mintum v. Fisher, 7 Cal. 673. 

An indorser promising to pay, though aware that no notice had been 
given, is a waiver : Shaw v. Salmon, 19 U. C. Q. B. 512. See also 
McMurrich v. Powers, 10 U. C. Q. B. 481. 

Where an indorser writes to the holder to make him believe it unneces- 
sary to give him notice of non-payment, and stating that the maker is 
insolvent, it may be construed as dispensing with notice : Beckett v. 
Cornish, 4 U. C. Q. B. 138. 

* For obvious reasons it would seem to be scarcely necessary to enact 
this clause. The drawee, in drawing the bill in the name of a " fictitious 
person," becomes a party to a fraud, and is entitled to no protection from 
the law. So in the case of a person having no capacity to contract, the 
drawer requires no security for his claim, should the drawee become an 
acceptor ; while he becomes, practically, the primary debtor to the holder. 
See as to the names of fictitious or non-existing persons to bills, the 
notes to ss. 5, 7, 24 and 41. 
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" This is based upon the proposition that a party who cannot be pre- SeC' 50> 
jndiced by want of notice of dishonor, shall not be entitled to receive it. 
Thus if the drawer knows that he has no effects in the acceptor's hands 
to answer the bill, he cannot be injured for want of notice : 2 Smithes 
Leading Cases, 50. 

Illustrations. 

Nothing will dispense with the necessity of notice, but the circum- 
stance of there being no effects of the drawer in the drawee's hands ; it is 
not enough to show that the drawer has not been damnified : Dennis v. 
Morrice, 3 Esp. 158, 

If the drawer has no effects in the hands of the drawee, and no reason- 
able grounds to expect that the bill will be honored, he is not entitled to 
notice: Leggev. Thorpe, 12 East 171. But see Wilkes' v. Jacks, Peake 
202. 

The want of effects which will excuse notice of dishonor need not be a 
want of any effects ; it is sufficient if there are no sufficient effects : 
Carew v. Duckworth, L. R. 4 Ex. 313. 

Bankruptcy of the acceptor does not dispense with notice to the 
drawer: BotUtbee v. Stubhs, 18 Ves. 21. 

* The rule requiring notice on the dishonor of a bill or note is only 
applicable to the case of a fair transaction, where the bill or note has been 
given for value, and in the ordinary course of trade : De Berdt v. Atkin- 
:ion, 2 H. Bl. 336. Notice of dishonor is dispensed with by this clause, 
where the " drawee" is a fictitious person, or a person not having capacity 
to contract, and the name was used to the knowledge of the indorser. 
But it has been held that a person who, without consideration, and without 
fraud, indorses a bill, on which both the drawer and acceptor are fictitious 
persons, is entitled to notice of dishonor : Leach v. Hewitt, 4 Taunt. 731. 
** It is a party's own fault if he has indorsed a bill of [fictitious] persons 
who cannot answer over to him, and he must be a sufferer thereby ; he 
has placed himself in the common situation of an indorser :" Per Lord 
Mansfield, C. J., Ibid, 732. But if for example A. draws on himself, 
payable to himself, and then accepts, and then indorses, a holder need 
not first demand of him as drawee, and then notify him of non-payment 
as drawer, and then notify him again as indorser : 1 Parsons on Bills, 521. 
See also Caunt v. Thompson, 7 C. B. 400, and New York Contracting Co. 
v. Selina Savings Bank, 23 Amer. R. 552. 

^ The same strict and technical notice of dishonor is not requisite to 
charge a person liable on the consideration, as is requisite to charge a per- 
son liable on the bill. In the one case the liability is transferable, in the 
other it is not ; and therefore all the defences between the parties can be 
inquired into : Chalmers on Bills, 169. A bill drawn, payable at the house 
of the drawer, must be presumed to be an accommodation bill, and the 
drawer is not entitled to notice of its dishonor : Sharp v. Bailey, 9 B. & 
0. 44. See also Turner v. Samson, 2 Q. B. D. 23, and the notes to s. 28. 
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Sec 51. 51. Where an inland bill has been dishonored it may. 
Inland bin if the holder thinks fit, be noted and protested for non- 
and pro- acceptance or non-payment, as the case may be; but, subject 
imp.Act,8.5i to the provisions of this Act with respect to notice of dis- 

Ind. Act, 88. , •111 •i-r»» I* r\ t 

99-101. honor, it shall not, except m the Province of Quebec, be 
S)^Qaeb«c." i^Gcessary to note or protest any such bill in order to 
preserve the recourse against the drawer or indorser ; i but 
in the case of a bill drawn upon any person in the Province 
of Quebec, or payable or accepted at any place therein, in 
default of protest for non-acceptance or non-payment, as 
the case may be, and of notice thereof the parties liable on 
the bill other than the acceptor are discharged, subject, 2 
nevertheless, to the exceptions in this section hereinafter 
contained: 



Foreign bill 2. Whcrc a forcim bill, appearinor on the face of it to be 

must be , ° » rr o 

protested, such, has becu dishonored by non-acceptance, it must be 
duly protested for non-acceptance, and where such a bill, 
which has not been previously dishonored by non-accept- 
ance, is dishonored by non-payment, it must be duly 
protested for non-payment. If it is not so protested, the 
drawer and indorsers are discharged. Where a bill does 
not appear on the face of it to be a foreign bill, protest 
thereof in case of dishonor, except as in this section 
provided, is unnecessary : 3 

Protest for 3, ^ bjn which has been protested for non-acceptance, 

non- accept- ^ c ' 

ance,ornon- or a bill of which protcst for non-acceptance has been 

payment. ^ ^ 

waived, may be subsequently protested for non-payment : 



Notinj;; on 
•day of dis- 
honor. 

Protest. 



If acceptor 

suspends 

payment. 



4. Subject to the provisions of this Act, when a bill is pro- 
tested the protest must be made or noted on the day of its 
dishonor. When a bill has been duly noted, the protest may 
be subsequently extended as of the date of the noting : ^ 

5. Where the acceptor of a bill becomes bankrupt, or 
suspends payment before it matures, the holder may cause 
the bill to be protested for better security against the drawer 
and indorsers : 5 
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6. A bill must be protested at the place where it is dis- Sec- 51- 
hcnored, or at some other place in Canada situate within whennia- 
five miles of the place of presentment and dishouorof such mn.ti»p™- 
bill : Provided that— ""^ 

(a) When a bill is presented through the post office, and £^g[,^_(,, 
returned by post dislionored, it may be protested at the 

place to which it is returned, not later than on the day of 

its return or the next juridical day ;6 

(b) Every protest for dishonor, either for non-acceptance wbon p™- 
or non-payment, may be made on the day of such dishonor mud*, 
at an}- time after nan-acceptance, or in case of non-payment, 

nt any time after three o'clock in the afternoon : ^ 

7. A protest must contain a copy of the bill, or the wi»t no- 
original bill may be annexed thereto, and the protest must lesininw 
be signed by the notary making it, and must specify — 

(a) The person at whose request the bill is protested ; boww. 

(b) The place and date of protest, the cause or reason other ikct*. 
for protesting the bill, the demand made, and the answer 
given, if any, or the fact that the drawee or jvcceptor could 

not be found : ^ 

8. Where a bill is lost or destroyed, or is wrongly or if biiiisiwt, 
-accidentally detained from the person entitled to hold it, 

or is accidentally retained in a place other than where 

payable, 

culars tl 

9. Pr< 

would d 
or prote 
cumstan 

imp Utah 
the caua 
or prote. 
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frc. 51. 10. No clerk, teller or agent of any bank shall act as a 
No bank notary in the protesting of any bill or note payable at the 
«« notary, bank or at any of the branches of the bank in which he is^ 
employed, n 

^ After presentment, the next step is to note the bilL This is a note 
or minute made upon the face of the bill, and has been called an incipient 
protest. It consists of the marking upon the bill the initials of the 
notary's name, and the true date of the dishonor : Brockets Notary, 96» 
Although the noting of inland bills is not absolutely necessary, it is- 
castomavy to get them noted ; and there are advantages in doing so, 
because, as the noting is generally practised, the want of it would tend to- 
render the other parties to the bills suspicious of irregularity, and more 
reluctant to take them up, and would most certainly raise a prejudice in 
the minds of a jury if the due presentment should be disputed: Ibid. lOL 
A bill is often * *■ noted " where no protest is either meant or contemplated, 
as in the case of many inland bills. The use of it seems to be that a 
notary, being a person conversant in such transactions, is qualified to- 
direct the holder to pursue the proper conduct in presenting a bill, and 
may, upon the trial, be a convenient witness of the presentment and dis- 
honor : Byle8 on Bills, 202. This section of the Act applies to cheques- 
(s. 72), and promissory notes (s. 88). The noting and protest are necessary 
before an acceptance or payment for honor (s. 64). By the law-merchant, 
inland bills were not liable to protest, like foreign bills, until the Act 9 & 
10 Wm. III., c. 17, authorized their protest the day after the last day of 
grace. The statute 3 & 4 Anne, c. 9, placed promissory notes on the same 
footing as inland bills ; so domestic notes, by analogy, are regularly pro- 
tested on the fourth day, or the day after the last day of grace : Bradbury 
V. Doole, 1 U. C. Q. B. 442. See also, Brough v. Parkings, 2 Ld. Raym. 
992, and Barker v. McKay, 2 How. U. S. 66. Knowingly causing bills of 
exchange, which had been duly accepted, to be protested for non-accept- 
ance, is an injury to an acceptor's credit, and actionable : Irvine v. Cana- 
dian Bank of Commerce, 23 U. C. C. P. 509. Nor does the law of England 
require protest, or notice of protest, in the case of foreign promissory notes t 
Bonar v. Mitchell, 5 Ex. 415. 

* This special provision relating to the Province of Quebec, makes a 
difference in the English law-merchant applicable to the other portions 
of the Dominion, as to the necessity of protesting inland bills and notes. 
This provision, however, is similar to articles 2298 and 2319 of the 
Quebec Civil Code, and is also in harmony with the French law, and with 
nearly all the commercial codes of Continental Europe. Therefore to hold 
all parties to their liability on the bill or note, it is imperative that all 
such bills and notes, whether inland or foreign, which are payable in the 
Province of Quebec, should be protested for non-acceptance or non-pay- 
ment. 
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' Illustrations. Sec. 51* 

The indorser of a bill is in all cases entitled to notice of dishonor, 
whether the drawer has or has not effects in his hands : Griffin v. PhillipSf 
2 Rev. Leg. 30. 

The plaintiff proved by a notary that verbal notice of protest had been 
given, out the action was dismissed : Cowan v. Turgeon, 1 Rev. Leg. 231. 

If the notice of protest be premature, or if time be given by the holder 
to the maker of a note, the indorser is discharged : City Bank v. Hunter, 
7 Rev. Leg. 171. 

The omission to state in a notarial protest that it was made in the 
forenoon of the day of protest, is fatal, and the indorser is discharged : 
Joseph V. Deliahf 1 L. C. R. 244. 

The non-exhibition of the note to the maker at the time of protest, the 
maker being notoriously insolvent, will not invalidate the protest : Venner 
V. Futvoye, 13 L. C. R. 307. 

Where a bill is drawn and endorsed in Upper Canada, (Ontario), but 
payable in Lower Canada, (Quebec), the law of Lower Canada governs the 
time within which notices may be sent : Matthewaon v. Carman, 1 U. C. 
Q. B. 259. 

In an actioq on a note drawn and payable in Lower Canada, the law of 
Lower Canada, (Quebec), must govern as to the sufficiency of the notice of 
non-payment : City Bank v. Ley, 1 U. C. Q. B. 192. ISec/ also Smith v. 
Hall, 3 U. C. Q. B. 315. 

A protest for non-acceptance of a foreign bill is necessary to enable the 
payee to recover against the drawer, and the want of it is not supplied 
by proof of a notice for non-acceptance, and a subsequent protest for non- 
payment. But notice to the drawer of the non-acceptance should be 
given : Orr v. Maginnia, 7 East 359. 

A note drawn by a British subject in France, payable on demand, bat 
dated Halifax, N. S., and intended to be used there, is not subject to the 
French law affecting promissory notes : Merchants Bank v. Stirling, 1 
Russ. & Gel. 439. 

A bill payable in France, though drawn in England, is a foreign bill, 
and notice of dishonor according to the French law, is sufficient. But if 
it is a contract governed by the English law, then notice of dishonor must 
be given : Hirschfield v. Smith, L. R. 1 C. P. 340. 

A protest is the only legal notice of dishonor in the case of a foreign 
bill : Salomons v. Slayely, 3 Doug. 298. 

* This clause is new law. Hitherto, although the noting of the bill has 
been done by the notary on the day of dishonor, it has not been compul- 
sory to do so. The practice as to protesting is as follows : After the 
presentment and refusal, the next step is to note the bill. This is a 
minute made upon the face of the bill, and is called an 'incipient protest," 
and consists of the marking upon it the fact of the presentment, and the 
answer thereto, the initials of the notary's name, the true date of the dis- 
honor, and the other matters required by the forms (see form A). In 
practice, the presentment and noting are done on the one day, and the 
protest prepared on some subsequent one, and dated as of the true date, 
when the bill was dishonored or refused acceptance ; and this is not 
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Sec* 51« antedating the protest, but inserting the true date of dishonor. Although 
the noting of the bill is generally done on the day on which it is dis- 
honored, yet the rule is not imperative ; and in some cases, such as the 
lateness of the hour, distance and other causes, when it is very incon- 
venient, or attended with great difficulty, to note it on the very day of 
presentment and dishonor, the practice is to note it at the earliest con- 
venient opportunity afterwards, stating in the noting, the true date of 
dishonor. It is not uncommon amongst merchants to cause the bill to 
be noted in the first instance ; but to suspend the preparing a protest for 
a time, in qrder to allow an opportunity for the expected arrival of advices, 
remittances, or consignments, coming from the drawer abroad to the 
drawee : Brooke^s Notary, 97. Noting was originally unknown in the law 
as distinguished from the protest ; it was merely a preliminary step in the 
protest, and has now grown into a practice : Lejlley v. Mills, 4 T. R. 170. 
Two forms of "noting for non-acceptance" are given in the First Schedule, 
Form A. But, except in Quebec, no fee is allowable. See note 4 to s. 93. 

Illustrations. 

•A bill of exchange due on the 23rd September, was protested on the 
25th, the notary noting the bill as protested on the 24th. The extended 
protest bore the true date, the 25th ; — Held, that the noting dated the 
25th was not a good warrant for the extended protest of the 2oth, and was 
invalid ; McPherson v. Wright, 12 Sess. Gas. 4th Ser. 942. 

A mere noting of a foreign bill for non-acceptance, without an actual 
protest, will not be sufficient, and the want of it is not supplied by a pro- 
test for non-payment : Orr v. Maginnis, 7 East 359. 

A document, purporting to be a protest, but which had in fact been 
drawn up after the commencement of the action, cannot be received as 
evidence of a protest : Campbell v. Webster, 2 M. & Gr. 258. 

The notary who fills up and certifies the protest, must have presented 
the bill himself ; it cannot be done by an agent : Carmichael v. Pennsyl- 
vania Bank, 5 Miss. (How.) 587 ; s. p., Cribbs v. Adams, 13 Gray (Mass.) 
597. Sed contra Sussex, Bank v. BcUdwin, 2 N. J. L. (2 Harr. ) 487. 

® Protest for better security is where the acceptor becomes insolvent, 
or where his credit is publicly impeached before the bill falls due. In 
this case, the holder may cause a notary to demand better security, and 
on its being refused the bill may be protested, and no notice of protest 
may be sent to an antecedent party : Byles on Bills, 202. A bill may 
be protested for better security before the day of payment : Mendez v. 
Carreroon, 1 Ld. Kaym. 743. After such protest for better security there 
may be an acceptance for honor : Ex parte Wackerbath, 5 Ves. 574. But 
after such a protest the bill must be only presented for payment at matn- 
rity in order to preserve the holder's rights against all proper parties. 

* The latter part of this clause in the English Act, reads thus, after 
the word returned : — "and on the day of its return, if received during 
business hours, and if not received during business hours, then not later 
than the next business day." As to presentment through the post-office. 
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see 8. 45, sub-s. 7, and note thereto. As to business and non-juridical Sec. 51* 
days, see es. 14 and 91. ' 

^ This clause is taken from 14 & 15 Vic. c. 91, s. 1, C. S. U. C. c. 42 s. 
15, and R. S. C. c. 120, s. 22. An indorsee of a note payable at a bank, 
having taken there on the last day of grace, arrested defendant at five 
o'clock on the same day : Held, that under 14 & 15 Vic. c. 94, s. 1, he 
was entitled to sue at any time after three o'clock, had the note been 
payable generally : Sinclair v. Robson^ 16 U. C. Q. B. 211. Immediate 
notice of dishonor for non-payment at eleven o'clock, after the acceptor 
has refused payment, is good, and the law does not impose the duty 
of enquiring again before a later hour of the day : Ex parte MolinCf 19 
Ves. 216. 

• 

^ A protest is properly speaking, a solemn declaration on behalf of the 
holder, against any loss to be sustained by the non-acceptance or by the 
non-payment of the bill, as the case may be ; though in a popular sense it 
includes all the steps after the dishonor of negotiable paper, necessary to 
charge a party to it. It is highly important that a copy of the bill 
should be prefixed to all protests, with the indorsements thereon verbatiniy 
whenever practicable, and that the reasons given by the drawee for non- 
payment, should also be stated on the protest. The protest is required 
to be made out and drawn up by a notary public, if there be one in or near 
the place, when the bill is payable or the acceptance is to be made. It 
should be made out and drawn up in the form required by the law or 
nsage of the place where it is made. So essential is the producton of a 
protest for non-acceptance, that it cannot be supplied by mere proof of 
noting the bill for non-acceptance, and a subsequent protest for non-pay- 
ment : Story on BiUs, s. 276. The French Code contains more formal 
directions as to protest. Where there is no notary, a justice of the peace 
may protest the bill or note, under s. 93. See the forms for protests in 
the first schedule to the Act ; and the taiiff of fees, note 4, s. 93, p. 270. 

• This clause provides for the "accidental" detention of a bill, — a pro- 
vision which is not in the English Act. But such detentioi;! would, it is 
presumed, under the succeeding clause, be an excuse for delay caused by 
circumstances beyond the control of the holder. , 

^^'It may be a question whether this clause covers the case provided for 
in s. 48, which excuses non-notice in the case of a bill dishonored by non- 
acceptance, but which is subsequently accepted, and comes into the hands 
of a "holder in due course." See notes to s. 46 and to s. 50. 

^^ This clause is a re-enactment of R. S. C. c. 123, s. 11 ; and has been 
law in Ontario and Quebec since 1850. 

5^. When no place of payment is specified in the bill or Liability of 

Z, • . . . aspeptor. 

acceptance, presentment for payment is not necessary m iinp.Act,8.52 

1 1 , I. , T , Ind.Act,8 83. 

order to render the acceptor liable : i 
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Sec 52. 2. When a place of payment is specified in the bill or ac- 
As to place ccptancc, the acceptor, in the absence of an expi'ess stipula- 
ment. tion to that effect, is not discharged by the omission to 

present the bill for payment on the day that it matures, 
but if any suit or action be instituted thereon before pre- 
sentation the costs thereof shall be in the discretion of the 
court : 2 

w luS^* 3. In order to render the acceptor of a bill liable, it is 
necessary, j^^^ ncccssary to protcst it, or that notice of dishonor should 
be given to him : 3 

iw'wSS! ^' Where the holder of a bill presents it for payment, 
he shall exhibit the bill to the person from whom he 
demands payment, and when a bill is paid the holder shall 
forthwith deliver it up to the party paying it. 4 

* This differs slightly from the English Act which reads : " When a 
bill is accepted generally, presentment," &c. As to what is a general 
acceptance of a bill, see s. 19 and the notes thereto. The reason why it 
is not necessary to present the bill to the acceptor in order to render him 
liable, would seem to be, (1) his acceptance of the bill, without specify- 
ing a place of payment, is a contract to pay an unconditional order 
for a sum certain at the time agreed upon ; and (2) his duty, by the com- 
mon law, is to seek out his creditor if he be in the country, and tender 
him the money he has agreed to pay : Co. Litt. s. 340. The person to be 
discharged is bound to do the act which is to discharge him, and not the 
other party : Cranley v. Hillary, 2 M. & S. 120. And so where a party 
guarantees the payment of a note, he is liable on such guarantee, if the 
note is dishonored when due ; and presentment of the note to him is not 
necessary : Walton v. Mascallf 13 M. & W. 452. This clause does not 
apply to promissory notes. See note 5 to s. 45, and note 1 to s. 86. 

^ This provides for the converse of the first clause, and is an improve- 
ment on the phraseology of the English Act. The ''express stipulation,'* 
may mean the insertion of the old form of words "only and not other- 
wise or elsewhere ; and may make presentment for payment a condition 
precedent to the acceptor's liability. Thus where an acceptor of a bill, or 
maker of a note, makes the bill or note payable at a specified bank or 
office, and adds such words as ** only and not elsewhere," the holder must 
present the bill or note on the day it matures, at the place specified 
thereon, before he can commence an action against the acceptor or maker. 
And if such action be brought before such due presentment, the costs of 
the action are, by the latter part of the clause (which is not in the 
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English Act) I in the discretion of the Court. And it may be a question Sec. 52. 
whether the provision of the law, whereby a cheque is made a bill of 
exchange payable on demand, may not import into the case of a demand 
note, the penalty which attaches to the non-presentment of a cheque 
within a reasonable time, by which, when such non-presentment has 
damnified the position of the drawer of the cheque, such drawer is dis- 
charged. If presentment be not made at a designated place on the matu- 
rity of the bill, the acceptor will still, according to the general law, 
remain liable to pay the same, whenever afterwards payment shall be 
demanded there ; at least if he has not sustained any loss or injury by the 
delay : Story on Bills, s. 355. But in the United States, if the acceptor 
have funds at the designated place, and the bank has since failed, the 
acceptor will be discharged. Jbid, s. 356. An acceptance to pay at a banker's 
must be tendered for payment within the same time that a note must : 
BUhopy, Chittyy 2 Stra. 1194; s. p. Serle v. Norton, 2 Mo. & R. 40L 
But see MvXlich v. RadaJciasen, 9 Moore, P. C. 70. There is a similar 
phrase: *' omission to present the note for payment on the day that it 
matures," in s. 86, applicable to promissory notes made payable at a par- 
ticular place. 

ILLUSTRATION& 

Where a bill is accepted generally, presentment need not be alleged or 
proved, in order to bind the acceptor : Fay lev. Bird, 6 B. & C. 631. 

The defendants were makers of a joint and several promissory note 
with one H., as sureties for him, payable to the plaintiff; — Heldf, that 
on default of payment at maturity, their liability to pay became absolute ; 
and that it was no defence for them that the plaintiff neglected to present 
the note for payment, or give notice of non-payment by H., who subse- 
quently had become insolvent : Wilson v. Brown, 6 App. R. 87. 

Where a bill is drawn payable generally, the holder is not bound to 
take an acceptance, by the acceptor, payable at a particular place and not 
elsewhere, because such an acceptance narrows the general liability of 
the acceptor : Oammon v. SchmoU^ 5 Taunt. 344. 

The maker of a promissory note is not entitled to notice of dishonor : 
Pearse v. Femberthy, 3 Camp. 261. 

^ This is in harmony with the first part of s. 51, as to inland bills, 
except as to bills payable in the Province of Quebec. See notes to ss. 51 
and S6. 

^ Presentment for payment, must mean presentment according to mer- 
cantile usage. The document itself must be present, though not the 
holder, so as to enable the person presenting it to give it up, if paid. It 
must be such a presentment as would be sufficient to charge iudorsers or 
other persons collaterally liable on the bill : Griffin v. Wetherby, L. R. 
3 Q. B. 760. The custom of merchants is, that the holder shall present 
the bill at its maturity, demand payment, and upon receipt of the amount, 
deliver up the bill : Hansard v. Robinson, 7 B. & C. 90. See further, 
s. 59. 
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Sec. 53»^ Liabilities of Parties, 

vandBin ^^' A bill, of itsclf, does not operate as an assignment 

drS^r?' of funds in the hands of the drawee available for the pay- 
iS^*Act,'Mf ment thereof, and the drawee of a bill who does not accept 
^ * ^* as required by this Act is not liable on the instrument. ^ 

^ It was formerly held that a bill or cheque was an appropriation of so 
much money in the hands of the banker on whom it was drawn. "In one 
respect a cheque differs from a bill of exchange, for it is in the nature of 
an appropriation of money in the banker's hands, for the purpose of dis- 
charging a liability of a drawer to a third person :" Per Byles, J., in Ktene 
V. Beard, 6 Jur. N. S. 1251. And this view seems to have been sustained 
by the case of Hill v. Royds, L. B. 8 Eq. 292, where the acceptor of a 
bill, before the bill fell due, paid the amount into his bankers, in order to 
meet it at maturity. He died the day the bill matured, and the bankers 
refused payment; but Sir B. Malins, V. C, said : "It was the duty of 
the bankers to have appropriated the amount in payment of the bill ; and, 
in my opinion, they were ii^rongdoers in not paying the bill, but permit- 
ting it to be dishonored." Subsequently in 1874, when the question came 
up directly, Sir G. Jessel, M. R., dissented from Keene v. Beard, and came 
to a dififerent opinion and said : "A cheque is clearly not an assignment 
of money in the hands of a banker ; it is a bill of exchange payable at a 
banker's. The banker is bound by his contract with his customer to 
honor his cheque when he has sufficient assets in his hands ; if he does not 
fulful his contract, he is liable to an action by the drawer, in which heavy 
damages may be recovered, if the drawer's credit has been injured :" Hop- 
hinson v. Forster, L. R. 19 Eq. 74. This case has been followed in Schroeder 
V. Central Bank of London, 34 L. T. Rep. 735. The result established by 
the later cases is, that there is no privity of contract between the drawee of 
a bill or cheque, and the holder of such bill or cheque, until their relations 
are changed by the drawee's acceptance. But privity may be created by 
an agreement or representation, external to the bill or cheque, by which 
a liability may be created, which can be enforced by the courts. Nor is 
a letter of credit an equitable assignment, or specific appropriation, of 
moneys in the hands of the party to whom it is addressed. It is simply 
a statement by a banker that he has opened a credit, under instructions 
in favor of a particular person : Morgan v. La Riviere, L. R. 7 H. L. 
432. 

Illustrations. 

Where A. in writing authorized B. to draw a bill on him, which he 
agreed to accept ; and a bank on the representation of such writing, 
advances the amount to B. on the bill so drawn, there is a clear equity in 
the Court to order A. to accept the bill, and if past due at the time of the 
action, to order him to pay it : Bank of Montreal v. Thomas, 16 Ont R. 
505. See further cases on pp. 80, 81. 
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Where A. consigned coffee to M. & Co., and drew bills on them, which SeC. 53. 
they declined to accept, and then wrote to S. to realize the coffee and ^ y * 
honor the bills, some of which were in K.'s hands, and S. having notitied 
K. to that effect ; — Held, that R. had an equitable charge on the proceeds 
of the coffee : Bafiken v. Al/aro, 5 Ch. D. 786. 

54. The acceptor of a bill, by accepting it— S^lZ^""^ 

Imp.Act,8.54 

(a) Engages that he will pay it according to the tenor M.^32^^'i2i. 
of his acceptance ; i foll^^ 

(b) Is precluded from denying to a holder in due course — Estoppels. 

(1) The existence of the drawer, the genuineness of his 
signature, and his capacity and authority to draw the bill ; 2 

(2) In the case of a bill payable to drawer s order, the 
then capacity of the drawer to indorse, but not the 
genuineness or validity of his indorsement ; 

(3) In the case of a bill payable to the order of a third 
person, the existence of the payee and his then capacity to 
indorse, but not the genuineness or validity of his indorse- 
ment. 3 

^ An acceptance admits the genuineness of the signature of the drawer, 
and his legal competence or capacity to draw the bill. It implies a con- 
tract on the part of the acceptor with the payee or lawful holder thereof, 
to pay the amount of the bill when it becomes due, and whether presented 
or not, according to the tenor of the acceptance. ** The effect of accept- 
ing a bill, or making a note, is an absolute contract on the part of the 
acceptor of the one, or the maker of the other, to pay the payee or order, 
or bearer, as the instrument may require :" Byles on BUls, 2. The acceptor 
of a bill knows that, by his acceptance, he does an act which will render 
him liable to indemnify any indorser of it, who may afterwards pay it : 
Duncan v. North and South Wales Bank, 6 App. Cas. L This clause does 
not apply to promissory notes, as s. 87 prescribes the terms of the contract 
of the maker of a note. 

^ This clause may have to be taken with some qualification, for it does 
not pretend to define the contract liabilities of the other parties to a 
bill. As the clause reads, the acceptor of a bill is ''precluded," i. e., abso- 
lutely estopped, from denying as against a holder in due course, four facts 
rjspecting the bill : (1) the existence of the drawer ; (2) the genuineness of 
\iU signature; (3) his capacit}', and (4) his authority, to draw the bill. 
By ss. 5 and 7, the effect of a name on a bill being that of a fictitious or 
von-exiating person, is defined. By s. 24, a forged or unauthorized signa- 
25 
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Sec 54. ture to a bill is *' wholly inoperative," and no right ** can be acquired 
through or under that signature. " By s. 22, want of capacity to contract, 
means freedom from liability. By s. 25, the signature by procuration 
operates as a notice of a limited (and it may be of a want of) aiUhority 
in an agent. But in emphasizing the three indefeasable qualities of a 
bill of exchange, or a promissory note, given in the Introduction, and 
in order to give absolute security and protection to a '* holder in due 
course," and to assure to bills and notes a ready circulation and exten- 
sive credit as part of the commercial currency of the country, the several 
provisions of the Act above quoted, are negatived as to their practical 
effect, so as to maintain the credit and confidence due to the instrument ; 
making it equivalent to and as the representative of money, in the hands 
of the person specially favored and protected by the Act, a " holder in 
due course." Thus in the case of a bill drawn in the name of an exist- 
ing person, but whose signature is forged, the acceptor, who accepts in 
ignorance of the forgery, is, as to such holder, estopped from alleging that 
the drawer's signature is forged ; and that estoppel equally precludes 
him from denying the other three facts : the (I) existence, and (2) capa- 
city, and if signed per jtroc., the (3) authority of the agent, of such 
drawer. For an acceptor is bound to know the signature of his drawer, 
and " that the bill drawn upon him was the drawer's hand : " Per Lord 
Mansfield, C. J., in Price v. Nml^ 3 Burr. 1354 ; s. p. London and North 
Western Bank v, Wenlworthy 5 Ex. D, 96. Whatever neglect there is in 
such a case as that given above, the law imputes it to the acceptor; and he 
is therefore drawn within the penalty of the equitable doctrine, that where 
one of two innocent persons must suflFer by the fraud of a third party, that 
one who was bound to do, or avoid, an act, or be diligent, or who, though 
innocently^ enabled the fraud to be perpetrated on the other, must bear 
the loss. And so the acceptor of such a bill cannot set up any denial of the 
four facts specified in this clause, as a discharge of his liability to a bona fide 
holder for value. For the same reasons, where a bill is drawn in the name 
of *' a fictitious or non-existing person," and payable to the order of the 
drawer, the acceptor is similarity estopped as against a holder in due 
course ; and he is considered as undertaking to pay to the order of the 
person who has signed as drawer : Cooper v. Meyer, 10 B. k C. 469. See 
also Beenian v. Duck, 11 M. & W. 251 ; Fort v. Meacher, Riley (S. 0.) 
248, and Vagliano v. Bank of England, 23 Q. B. D. 243. 

'^The distinction between **capacity" and "authority" is pointed out 
in note 2 to s. 22. Capacity in a person to draw a bill (other than those 
referred to in s. 22), necessarily includes capacity to indorse ; and by s. 
22, persons having no capacity or power to incur liability on a bill, are 
authorized to indorse bills. This clause does not use the expression 
"authority," for authority to draw a bill as agent for another, does not 
necessarily include an authority to indorse on behalf ot the principal : 
Robinson v. Yarrow, 7 Taunt. 455. But while the clause enables a holder 
in due course to have one fact, the capacity of the indorser, conclusively 
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presumed in his favor, he has to establish two other facts against the See. Si. 
acceptor before he can obtain a verdict, viz., (1) the genuineness, and (2) ^ *^"^ 
the validity, of the indorsement. If the indorsement is in the name of a 
'fictitious, or non-existing person, the bill is payable to bearer (s. 7). If 
the name of the drawer is forged, and the bill is payable to the order of 
the drawer, the holder may give evidence to show that the signatures of 
•the supposed drawer to the bill, and to the first indorsement, are in the 
fiame handwriting : Cooper v. Meyer ^ 10 B. & C. 469. But a break in the 
holder's chain of title to the bill, may be shown by a want of authority in 
the person actually writing the indorsement on the bill, such as the forgery 
of the signature of the indorser, or the limitation, or absence, of authority 
in the person assuming to sign as agent. An acceptor of a bill is not 
liable to any one who claims a title to the bill, upon a forged indorsement of 
the payee (alleged indorser) of the bill ; for he is not estopped from show- 
ing that the person demanding payment from him, has no title to the bill. 
But he is estopped from denying to a holder in due course the genuine- 
mess of the signature of the drawer of a bill, even although such signature 
be a forgery : Ryan v. Bank of Montreal^ 12 Ont. R. 39, 14 App. R. 
533. 

55. The drawer of a bill, by drawing it — ^^""^ 

Imp.Aet,8Ji5 

(a) EJngages that on due presentment it shall be accepted so & 1221' ^' 
-and paid according to its tenor, and that if it is dishonored 
he will compensate the holder or any indorser who is com- 
pelled to pay it, 1 provided that the requisite proceedings 
on dishonor are duly taken ; 2 

(6) Is precluded from denying to a holder in due course lutoppeiii. 
the existence of the payee and his then capacity to 
indorse : 3 

2. The indorser of a bill, by indorsing it — hlSoreSr **^ 

(a) Engages that on due presentment it shall be accepted 
«,nd paid according to its tenor, and that if it is dishonored 
he will compensate the holder or a subsequent indorser 
who is compelled to pay it, provided that the requisite 
proceedings on dishonor are duly taken ; 4 

(6) Is precluded from denying to a holder in due course Estoppcia. 
the genuineness and regularity in all respects of the 
drawer's signature and all previous indorsements ; 
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Sec 55. (c) Is precluded from denying to his immediate or a 
subsequent indorsee that the bill was, at the time of hi» 
indorsement, a valid and subsisting bill, and that he had 
then a good title thereto. 5 

^ The contract of the drawer is an undertaking that the acceptor shall 
pay the bill at maturity. All the parties to the bill (subject to the pro- 
visions in ss. 5, 7, 22, and 24) are liable to the holder. The acceptor of & 
bill is the principal debtor ; the drawer is secondarily liable, and the indor- 
sers are sureties to the holder, who is the creditor of the principal debtor. 
But as the law-merchant has given technical titles to the contracting parties 
to a bill of exchange, different from the titles ordinarily used in other con> 
tracts, the relations of the several parties to the bill iTUer se, may be 
illustrated by the above analogy. The drawer, therefore, on the dishonor 
of the bill, is (1) liable to the holder ; but in the event of the holder com- 
pelling an indorser to pay him, then the drawer becomes (2) liable to such 
indorser. 

^ As to dishonor of a bill, and the requisite proceedings to be taken by 
a holder on the dishonor of such bill, see the sections under the title. 
General Duties of the Holder^ ss. 39 to 52. 

Illustrations. 

The contract which a person transfering for value the property in a 
bill, makes with the transferee is, that he warrants that the bill, having^ 
been accepted, shall on being presented at the time it becomes due, be 
paid ; that is, he engages as surety for the due performance by the accep- 
tor of the obligation which the latter takes upon himself by the accep- 
tance : Botiquette v. Ovemiann, L. R. 10 Q. B. 526. 

Where the payee indorsed a note to A. upon an usurous consideration, 
and A. afterwards failed to recover against the maker u|.on the ground of 
usury ;— Held, that such payee could recover against the drawer, and it 
was not necessary to prove a re-indorsement by the usurer A. to the 
payee : Bidwell v. Stanton, Tay. U. 0. 366. 

' The principles of equity are not less applicable to cases in which 
there is, strictly speaking, no contract of suretyship, but in which there 
is a primary and secondary liability of two persons for one and the same 
debt, by virtue of which if it is to be paid by the person who is not 
primarily liable, he has a right of reimbursement or indemnity, from the 
other. To this class of cases, the rights of an indorser against an acceptor 
of a bill may be most properly referred : Duncan v. North <fc South Wcdea 
Bank, 6 App. Cas. 13. This clause may be compared with clause (5) in 
8. 54. The drawer is by this clause, estopped from denying two facts in 
connection with the payee, (1) his existence; (2) his capacity to indorse. 
The acceptor of a bill payable to A., or order, intimates to all persons by 
his acceptance, that he considers A. capable of making an order, or an 
indorsement, sufiBcient to transfer the property in the bill. See Drayton 
V. Dale, 2 B. & C. 299. 
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* Subject to the observations in the several notes to ss. 16, 25 and 26, as S6C. 55* 
to indbrsements limiting or negativing the liability of an indorser, the 
contract of an indorser with the holder, is an engagement by him that if 
the drawee or acceptor shall not pay the bill at maturity, he, the indorser, 
will on due notice, pay the holder the sum which the drawee or acceptor 
ought to have paid, together with such damages as the law prescribes or 
allows as in indemnity for the dishonor of the bill. The liability of an 
indorser to the holder is, by the law-merchiint, conditional, and ** only 
secondary ;'* but when the conditions required by that law are fulfilled, it 
becomes absolute, and is that of a principal ; and the indorser's right, if 
he pays the holder, to recover over against the acceptor, is not founded 
on any agreement between him and the acceptor, (who is as likely as not to 
be a stranger, withqut any communication with him before the indorse- 
ment), but is a right established by the same law : Duncan v. North and 
South Wales Bank^ 6 App. Cas. 13. The words, ''accepted and paid accord- 
ing to its tenor," mean the tenor of the contract of acceptance and pay- 
ment at the time of the indorsement, and not its tenor at the time the bill 
was drawn, nor its tenor if altered after such indoraement. 

Illustrations. 

The indorser of a bill is estopped from denying either the signature of 
the drawer, or her capacity (being a feme covert in this case), to draw the 
bill. He is in the capacity of a new drawer : Ross v. Dixie, 7 U. C. Q. B. 
414. But see Hanacome v. Cotton, 16 U. G. Q. B. 98. 

In an action by the holder against the last indorser of a note, it is 
no defence that the names of the maker and of the prior indorsers were 
forged : Eastwood v. Westley, 6 U. C. O. S. 55. 

In an action against L. and A. as indorsers of a note payable to the 
order of L. ; — Held, that A. must be taken to be the immediate indorsee 
of L., and could not deny L.'s indorsement : Griffin v. Latimer , 13 U. 0. 
Q. B. 187. 

The drawee of a bill may accept or pay it under protest, for the honor 
of the drawer or indorser, but if he discounts it before maturity, he 
stands in the position of an indorsee, as against all prior parties : Swope 
v. Ross, 40 Pa. St. 186. 

The liability of an indorser to his immediate indorsee arises out of a 
-contract between them ; and this contract does not consist in the writing, 
popularly called an indorsement, but arises out of the written indorsement 
itself, the delivery of the bill to the indorsee, and the intention with 
which the delivery was made and accepted, as evidenced by the spoken 
or written words of the parties, and the circumstances, such as the usage 
of the place, and the course of dealing between the parties : Castrique v. 
Buttigieg, 10 Moore P. C. C. 94. 

If, for the purpose of raising funds, one of two joint owners of a vessel 
draws a bill, and the other indorses it, neither is liable to the other on 
the bill : Gardiner v. Cleveland, 9 Pick. (Mass. ) 336. 

When a promissory note is made payable to two payees, and one trans- 
fers his interest in it to the other, he cannot be charged as an indorser 
by the other payee : Foster v. Hili, 36 N. H. 526. 
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Sec. 55* If an indorsement is written with an understanding that the indorsing: 
"^ r— ' was not to give credit to the note, nor for value, but only to comply with 

the forms of the holder's business as auctioneers, the indorser is not 

liable : Corcoran v. Hodges, 2 Cranch C. C. 452. 

* Whatever may have been the defects of title prior to that of the- 
indorser's title, his contract- with the holder estops him from any defence- 
as to any irregularity or defect in his chain of title. His transfer is an 
implied covenant for a good and indefeasable title to the bill ; and under 
that covenant he is liable to the holder, even although, when he pays the 
bill, he finds his right of action against such prior parties defeated by 
forgery or by some other defect of title in his immediate transferor. See- 
notes to s. 54. His indorsement is therefore a guarantee to all subsequent 
parties to the bill that his title, at the time of his indorsement, was inde- 
feasable. 

Illustration. 

It is not competent for the indorser of a note to set up as a defence to 
an action against him upon it, that the signature of the maker is forged t 
McLeod V. Carman, 1 Han. N. B. 692. 

«tronU?be- ^^* Where a person signs a bill otherwise than as a- 
wTiidoiJ^r* drawer or accentor, he thereby incurs the liabilities of an 
inli^tu i^^dorser to a holder in due course, and is subject to all the 
provisions of this Act respecting indorsers. l 

* This section is apparently new law ; and it seems to settle, by a- 
statutory declaration as to the liabilities of parties signing a bill otherwise- 
than as drawers or acceptors, the conflict of decision referred to in note 
6 to s. 23. The decisions there referred to, claim to derive their authority 
from either the rules of the law-merchant relating to parties to bills, or 
the clause in the Statute of Frauds relating to guarantees. The law- 
merchant, according to English law, recognizes no stranger-guarantors to 
bills or notes. The parties to them must hold some right in, or title to, or 
liability under, the bill or note, included within some one of the titles^ 
usually applicable to such securities ; and the simple signature of each of 
such parties imports into the security, the contract of that party according 
to his title or relation to the bill as defined by the law-merchant. The !:Sta- 
tute of Frauds requires the liability, under a contract of guarantee to be 
evidenced in writing and signed by the party chargeable or his agent. 
And the Courts have held that where this latter contract of guarantee is 
written on the bill or note, the guarantor is subject to the liabilities of aik 
indorser, but not to any of theright8,nor the protection, accorded by the law- 
merchant to indorsers. In many of the commercial sj'stems of Europe, the 
intervention of a stranger-guarantor is recognized, where the guarantee of a 
bill is known, in France as Aval, and in Germany as Avallum, This guar- 
antee is usually placed at the bottom of the bill, and it binds the guarantor 
as surety, and subjects him to the like obligations as the party to the bill 
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for whom he has given it. It amounts, therefore, in effect, to a guarantee See* 56. 
that the party, for whom it is given, shall perform all the obligations which * 

the bill or note itself imports on his part ; and in France the name of the 
guarantor is usually preceded by the words, poiir Aval. The law of 
Quebec alone has recognized this contract of guarantee in connection with 
bills and notes ; and some of the cases there decided, are cited below as illus- 
trations. The contract jTOtir Avalf has not hitherto been recognized by the 
English law-merchant ; but in struggling to give some effect to the signa- 
tures of sureties — ^usually on the back of the bill or note, — decisions of the 
Courts have not been harmonious. In some cases it has been held that 
the locality of the maker's signature on a note is not material ; and a per- 
son putting his signature on the back of a note, intending thereby to 
become a surety for the maker, has been held to be a joint maker. In 
other cases the locality of the signature of such surety has been held to 
be material; and a signature on the back of the note prior to that of the 
indorser, has been declared to create no liability, because the party so 
signing, neither acquired nor transfered a title in the negotiation of the bill ; 
and because, if such a signature was intended for a guarantee, the Statute 
of Frauds required the terms of the contract of guarantee to be in writing. 
This new section of the Act, in order to be intelligible, must apparently 
be read as enlarging the effect of s. 23 ; and if so, of doing away with the 
application of the technical rules of the law- merchant and of the Statute of 
Frauds, as to a contract of guarantee on a bill or a note. The section has 
been commented upon in sdlnewhat similar terms in Chalmers on BUls, p. 
177 : " An indorsement, properly so called, must be made by the holder ; 
but when a person who is not the holder of a bill or note, backs it with his 
signature, he is not an indorser, but a quasi indorser. The law annexes 
to his act, consequences similar to those which follow the indorsement of a 
bill by a holder. Formerly, when a stranger to the bill backed it with his 
signature, a pleading diflBculty arose as to whether he was to be described 
as an indorser, or as a new drawer. The difficulty was, it is submitted, 
simply technical, for the consequences are identical. Now it would be 
sufficient to state the facts, or describe him as an indorser. " The latter 
words of this section *'and is subject to all the provisions of this Act 
respecting indorsers" are not in the T'nglish Act, and may be intended to 
assure to the persons signing as here described, the rights, as well as the 
protection, secured to indorsers under the Act. 

Illustrations. 

A note payable to the order of A. was indorsed first by L. and Q. , 
and then underneath their names by A. ; — Held, that L. and Q , indorsed 
as Avals, and as security for the maker: Latour v. Gauthier, 2 L. C. L. J. 
109. 

A note was drawn by A. in favour of B. or bearer, and was indorsed 
by C. in blank ; — Held, to be an indorsement pour Aval, and that C, the 
donneur pour Aval, could not set up want of notice of protest, or any 
other defence than might have been pleaded by the maker : Merritf v. 
Lynch, 9 L. C. R. 353. 
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SeC' 56. Persons who have placed their signatures on the back of a cheque or 

"^ » ' promissory note, pour Aval, are not indorsers, but makers of Aval, and 

are not entitled to any other notice than the maker, and are liable with 
him jointly and severally. An engagement pour Aval is a mixed ques- 
tion of law and fact : Pratt v. McDougall, 12 L. C J. 243. 

An indorser of a note not negotiable, or, if negotiable, not endorsed by 
the payee, cannot be sued as indorser : West v. Bowrif 3 U. C. Q. B. 290. 

dlmlgescn ^^ ' Where a bill is dishonored, the measure of damages 
dishonored ^j^jdi shall be deemed to be liquidated damages, shall be 
\Xim as follows :- 

(a) The holder may recover from any party liable on the 
bill, the drawer who has been compelled to pay the bill 
may recover from the acceptor, and aQ indorser who has 
been compelled to pay the bill may recover from the 
acceptor or from the drawer, or from a prior indorser — 

(1) The amount of the bill ; 

(2) Interest thereon fr^m the time of presentment for 
payment, if the bill is payable on demand, and from the 
maturity of the bill in any other case ; l 

(3) The expenses of noting and protest; 2 

(6) In the case of a bill which has been dishonored abroad, 
in addition to the above damages, the holder may recover 
from the drawer or any indorser, and the drawer or an 
indorser who has been compelled to pay the bill may 
recover from any party liable to him, the amount of the 
re-exchange with interest thereon until the time of pay- 
ment. 3 

^ The clause in the English Act provides that the interest, as damages, 
may be withheld wholly or in part ; evidently to meet the contingency of 
a valid tender by the debtor, before action, of the amount due on the bilL 
But this protection has not been conceded to similar parties here. 
By R. S. O. 1887, c. 44, s. 86, interest is payable upon a debt or »um 
certain, and payable by virtue of a written instrument at a certain time, 
or in other cases from the time a demand of payment in writing stating 
that interest would be claimed. See further as to interest as part of the 
debt, s. 9, sub-s. 3. See further as ta damages note 3 to s. 93. 
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Illustrations. Sec. 57. 

Interest made payable by a note is part of the debt, and not damages for 
detaining it : Crome, v. Park, 3 U. C. Q. B. 458 ; s. p., Rowland v. Jen- 
nings, 11 U. C. C. P. 272. 

Though interest does not usually run until demand is made upon a note, 
yet where payments have been made on account, a demand may be pre- 
sumed, and interest on the balance will then accrue : Htird v. Palmer, 21 
U. C. Q. B. 49. 

Interest in the nature of damages may be allowed on a note at the 
statutory rate, from the maturity to the entry of judgment : Montgomery 
V. Boucher, 14 U. 0. C. P. 45. 

Interest at the rate allowed by our law is chargeable upon a note dated 
and made payable in the United States: Gr'tffin v. judson, 12 U.C.C.P. 430. 

Interest is in practice more generally allowed by the juries in this 
country than English authorities would seem to warrant : Spence v. 
Hector, 24 U. C. Q. B. 277. 

Interest cannot be claimed on a bill or note, except by express agree- 
ment, but interest may be given by a jury as part of the damages, but not 
as part of the debt : Ex parte Ckarman, W. N. (1887) 184. 

Nothing but what arises from a contract, agreement, or demand of a 
debt, can give rise to claim of interest : Boddam v. Riley, 1 Bro. C. C. 238. 

A promissory note was dishonored at maturity, but was not protested 
by the holders (a bank) because of a waiver by the indorsers of present- 
ment and notice ; — Held, that as there was no protest the indorsers were 
not liable to pay interest thereon as a debt. A habit of banks to charge 
interest on overdue debts, and to collect it if possible, does not establish 
a custom. The indorsers would be liable to pay interest as damages for 
breach of their contract, but such interest could not be recovered in insol- 
vency proceedings : Re McDougall, 12 App. R. 265. 

Below the signatures to a note was written " when due, draw fifteen 
per cent ;" — Held, that the memorandum was no part of the note : 
Knowlea v. Hill, 25 111. 288. 

^ The English Act leaves it optional to allow the'expenses of protest, in 
oases where protest is necessary. This clause re-enacts part of the former 
law, (R. S. C. c. 123, s. 6), which provided that the damages to be recovered 
on a bill drawn in Canada or Newfoundland, should be the amount of the 
bill, the expense of noting and protest, and interest thereon, and exchange 
and re-exchange thereon. But it omits the allowance as to bills payable 
elsewhere, of an additional sum of two and one-half per cent, as damages. 

^ The rule in regard to exchange is that when the note is made payable 
abroad, the rate of exchange is governed by the rate prevailing between 
the forum in which the action is brought, and the place where the money 
is to be transmitted ; and at the time the note is dishonored : White v. 
Baker, 15 U. C. C. P. 292, s. p. Stevens v. Berry, Ibid. 548. 

Illustrations. 

In an action on a sterling bill, drawn by the plaintiffs in London upon 
the defendant living in Canada, accepted here payable in London, and 
returned to England ; — Held, that no damages could be recovered, as the 

26 
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Sec* 87. bill could not be said to have been negotiated in Canada, but only the 
'^ < ' value of the bill at the pound sterling : Foster v. Boioea, 2 U. C. P. R. 
266. 

A note drawn in Canada and payable generally at Glasgow, Scotland^ 
does not give the holder a right to exchange : Wilson v. Aitken, 6 U. C. 
C. P. 376. 

Damages which may be claimed on non-payment of a bill, cannot be 
claimed for its non-acceptance. Bank of Montreal v. Harrison, 4 U. C. 
P. R. 331. 

The liability for damages on a foreign bill, dishonored abroad, is to be 
measured according to the law of the country where the broken contract 
was entered into. And the only damages recoverable are the amount of 
the re-exchange and interest thereon, but not interest on the amount of 
the bill : Re Commercial Bank ofSotUh Australia, 36 Ch. D. 622. 

When four bills are payable here (England) the drawer is entitled to 
recover damages by way of re-exchange, which, by the law of the country, 
where the bills are drawn, the drawer is liable to pay to the holder of the 
bills : Re Gillespie, 18 Q, B. D. 286. 

A custom as to allowing a fixed per-centage by way of liquidated 
damages in lieu of exchange, re-exchange, and other charges, when bills 
are returned from the colonies dishonored, however valid in law, does not 
apply in the absence of an agreement, express or implied, to allow 
re-exchange : Willans v. Ayera, 3 App. Cas. 133. 

Re-exchange is the measure of the damages incurred by the holder of a 
bill by its dishonor, through his having to obtain funds in the country 
where the bill was payable. Ihid, 

The foreign drawer of a bill accepted in Eng1a,nd is entitled, upon the 
bill being dishonored and protested, to recover from the acceptor the 
amount of the bill with interest, and all such notarial and telegraphie 
charges as have been caused by the dishonor, including the re-exchange r 
Re General South American Company, 7 Ch. D. 637. 

t^Jinvwy. 58. Where the holder of a bill payable to bearer 
i"<? AcMa.^ negotiates it by delivery without indorsing it, he is called 
a *' transferrer by delivery :" 

2. A transferrer by delivery is not liable on the instru- 
ment: 1 



14 & 47. 
Not liable. 



^JjJJjJy*Jf 3. A transferrer by delivery who negotiates a bill thereby 

***** warrants to his immediate transferee, being a holder for 

value, that the bill is what it purports to be, that he has a 

right to transfer it, and that at the time of transfer he is- 

not aware of any fact which renders it valueless. 2 

^ This, in legal language generally, is spoken of as a sale of a bill ; and 
the transferor is for this purpose an ordinary vendor. The sending to 
market of a bill or note without indorsing it, is prima fade a sale of the> 
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bill. Such a transfer of a bill or note payable to bearer, does not render See. 58* 
the transferor liable on the instrument to the transferee. But where ' 

such bill or note is payable to order, and is transferred to a holder for 
value, without indorsement, the new holder acquires the rights of his 
transferor, and may be subject to equities between such transferor and the 
other parties to the bill or note. See s. 31, sub-s. 4. The transaction 
here referred to may be illustrated by the case of a party cashing a cheque, 
or a bank note of large amount, for other bank notes ; and the war- 
ranty in either case is similar, in many respects, to that defined in the next 
clause. Where the transferee discovers that the bill or note does not 
comply with the terms of the warranty, he must repudiate the transaction 
with reasonable diligence. See further note 1 to s. 31. 

' The warranty is three-fold : — (1) That " the bill is what it purports 
to be," or as s. 29 more accurately describes it, is '* complete and regular 
on the face of it," which is x warranty of the genuineness of the security. 
(2) That the transferor **has a right to transfer it." And (3) that **he 
is not aware of any fact which renders it valueless." Or in other words, 
that it is a valid security for its face value, and that the transferor has a 
Kood title to it ; and that he is not aware of any fact affecting its true value. 
This last warranty may be equivalent to a guarantee that none of the 
parties to the bill or note are insolvent, or are persons not having a capacity 
to contract, or who are not liable for other causes. These points when 
the occasion arises, may have to be more fully considered. The rule of 
law, prior to this Act, has been thus stated : " It is conceived to be the 
general rule of the English law, and a fair result of the English authorities, 
that the transferor is not even liable on the consideration if the bill or 
note, so transferred by delivery, without indorsement, turn out to be of 
no value, by reason of the failure of the other parties to it. And there is 
no implied guarantee of the solvency of the maker or any other party:" 
Bylea (m Bills, 122. 

Illustrations. 

A vendor of a bill impliedly warrants that it is of the kind and descrip- 
tion that it purports, on the face of it, to be : Gompertz v. BartlHt, 2 E. & 
B. 849; 18 Jar. 266. 

A vendor of a bill, though not a party to the bill, is responsible for the 
genuineness of the instrument ; and if the name of one of the parties is a 
forgery, and the bill becomes valuel'^ss, the vendee is entitled to recover 
the price : Gumey v. Womersley, 4 E. & B. 139 ; 1 Jur. N. S. 328. 

Where A the holder of a note not then due, traded it with B for a colt, 
A warranting that the note was " as ^ood as gold," and it turned out to 
be valueless ; — Held, that B was entitled to recover from A the amount 
of the note : Miller v. Dandelin, 24 L. C. J. 208. 

Discharge of Bill, 

59. A bill is discharged by pa3'ment in due course by Discharge by 
or on behalf of the drawee or acceptor : l imp.Act"8.6» 

Ind. Act, 88 
10, 78 & 82. 
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-drawer. 



Effect of 
payment by 
indorser. 



Sec 59. «' Payment in due course " means payment made at or 
Payment in after the maturity of the bill to the holder thereof in good 
defined. faith and without notice that his title to the bill is 
defective : 2 

2. Subject to the provisions hereinafter contained, when 
a bill is paid by the drawer or an indorser, it is not dis- 
charged; but — 

pi!5rm\n't by (^) Whcrc a bill payable to, or to the order of, a third 
party is paid by the drawer, the drawer may enforce pay- 
ment thereof against the acceptor, but may not re-issue 
the bill ; 3 

(b) Where a bill is paid by an indorser, or where a bill 
payable to drawer's order is paid by the drawer, the party 
paying it is remitted to his former rights as regards the 
acceptor or antecedent parties, and he may, if he thinks 
fit, strike out hi.s own and subsequent indorsements, and 
again negotiate the bill : 4 

3. Where an accommodation bill is paid in due course by 
discharged, the party accommodated, the bill is discharged. 5 

^ Payment is not a technical word. It has been imported into law pro- 
ceedings from the exchange, and not from law treatises. When you speak 
of paying in cash, that means in satisfaction ; but when by bill, that does 
not import satisfaction, unless the bill is ultimately taken up. You may 
support a plea of payment by shewing that a person agreed to accept a 
horse, or goods, from another in satisfaction, provided that the agreement 
was to take the articles as money : Per Maule, J. , in MaUard v. Dvke of 
Argyle, 8 M. & Gr. 45. Nothing will discharge the acceptor or the drawer 
except payment according to the law- merchant ; that is payment of the 
bill at maturity. If a party pays it before maturity, he does not extin- 
guish the debt, he purchases it, and he is in the same position as if he 
had discounted the bill : Morley v. Culverwell, 7 M. & W. 182. The law 
as to accord and satisfaction (strictly so called) is wholly inapplicable to 
bills of exchange; because by the custom of merchants, to be found 
laid down, not only in the law of this country, but in the law of all com- 
mercial countries that deal with bills, a bill of exchange, even after 
breach, may be discharged without accord or satisfaction, by the assent 
of the holder. It is only necessary that he should assent to his having 
no longer any claim on the bill : Per Willes, J., in Cook v. Lester y 21 L. 



Accomoda- 
tion bill 
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J. C. P. 126. The Judicature Act, R. S. O. (1887) c. 44, a. 63, sub-s. See ^. 
74, alters the old doctrine of accord and satisfaction, by providing that 
part payment of an obligation, before or after breach, if accepted by the 
creditor, extinguishes the obligation. The section defines the effect of 
payment by the principal debtor on the bill, (drawee or acceptor) and 
by the sureties (drawer or iudorsers. ) 

Illustrations. 

The marriage of the maker of a note with the payee and holder, dis- 
charges the note, and all liability of the maker thereon : Curtis v. Brooks, 
37 Barb. (N. Y.) 476. 

" If the holder of a bill accepts but 2d. from the acceptor, he can 
never afterwards resort to the drawer :" Tassel v. Lewis, 1 Ld. Raym. 
744. 

Payment by the maker of a note to one of two administrators, is a 
good discharge : Truman v. Dixon^ 2 Pugs. & Bur. 33. 

A. makes a notp payable to B. or order ; B. indorses to C. , who indor- 
ses to D. ; D., the holder, dies, leaving B. one of his executors ; the execu- 
tors of D. sue C. ; — Held, that D. having made B. his executor, B. was 
discharged, and that there was no remedy against C, the subsequent 
indorser : Jenkins v. McKenzie^ 6 U. C. Q. B. 544 ; s. p., Feakley v. Fox, 9 
B. & C 130. See also note on p. 146. 

Where notes were given for the purchase of certain property, which 
were not to be acted upon if the property were given up, and default 
having been made, the property was given up and sold for less than the 
original price ; — Held, that the notes were satisfied by the surrender of 
the property according to agreement : iSmith v. JudsoUy 4 U. C 0. S. 

A promissory note for |6,200, made by the partners in a syndicate 
formed for completing a street railway, in favor of 0. and S., and others 
who were also partners, was indorsed to a bank. On the day it fell due, 
O. paid part and S. paid part ; S. at the time directing the bank to 
indorse it to the plaintiff, who gave no value for it. The plaintiff as 
holder sued the other co-indorsers ; — Held, that the plaintiff could not 
recover, for S., by his payment intended to satisfy the note, which was 
made for partnership purposes : Small v. Riddel, 31 U. C. C. P. 373. 

Where the holder of a note accepts a draft or cheque in payment, he is 
not bound to give up the note before payment of the draft or cheque : 
Smith V. Harper, 5 Cal. 329. 

A banker in London receiving bills to present for payment, is not 
guilty of negligence in giving up such bills to the acceptor upon receiving 
a cheque on a banker tor the amount, although it turns out that such 
cheque is dishonored : Russell v. Hankey, 6 T. R. 12. 

Where a note overdue has been settled by a renewal note, it is cancel- 
led, and cannot be put in circulation again, even by the payee who has 
taken up the renewal note out of his own funds : Cuviller v. Fra^er, 5 
XT. C. Q. B. 152. 

A. held B.'s note (not negotiable), for £500. In a transaction with 
one R., (a partner of B, ), A. transfered it to R. for his note for £1000, 
for that and other transactions. In dissolving partnership, it was arranged 
that R.'s note for £1000 should be paid by B. R. being subsequently 
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Sec. 59> called upon for payment, obtained B.'b cheque for £500, and returned 
B. 's original note for £500 to A. in payment of the note for £1000 ; — 
Held, that the facts did not amount to a payment, and that B. was liable 
for the £500 note : Booth v. BidLey, 8 U. C. C. P. 464. 

A. sold to B. certain goods, and a claim on one C. of £25, taking a 
horse in payment for the goods, and B.'s note for the claim. B. took 
from A. an order for the goods, but on presenting the order he was unable 
to obtain them ; — Held, in an action by A. against B. on the note, that B. 
might set oflF the value of the horse : Wright v. Cook, 9 U. C Q. B. 605. 

In an action against the maker and indorser, the separate debt of the 
plaintiff to the maker or indorser cannot be set off : Paterson v. Howiaoriy 
2 U. C. Q. B. 139. 

By consent of the payee of a note, the amount of it was paid to a 
ereditor of the payee in extinguishment of his debt ; — Held, that the 
note was discharged, although not delivered to or indorsed by such 
creditor : Groves v. Brown, 11 Mass. 334. 

^ Payment means payment in due course, and not by anticipation. If, 
therefore, the acceptor should pay a bill of exchange before it is due, to 
the holder, who should afterwards, and before its maturity, indorse, or 
pass the same to any subsequent bona fide indorsee, or other holder, the 
latter would still be entitled to full payment thereof from the acceptor at 
its maturity ; for payment of the bill before it is due, is no extinguish- 
ment of the debt as to such person : Story on Bills, s. 417. This clause 
gives the party, whether debtor or surety, paying the amount of the bill 
to the holder, the same protection that is extended to persons paying money 
to trustees under an express or implied trust ; such payment discharges 
them from seeing to the application of the money ; and the only liability 
on the party paying the bill is to ascertain that the money is properly 
payable to the party demanding it. But this rule may not apply where, 
on the face of the note, the money is stated to be for the use of another. 
See Munro v. Cox, 38 U. 0. Q. B. 363. The possession of the bill would, 
under the Act, be a sufficient identification of the holder. Such posses- 
sion is prima facie, or presumptive, evidence, that he is the proper owner 
or lawful possessor of the bill. And indeed if this doctrine did not pre- 
vail, the acceptor would in many cases pay at his peril, where the true 
owner or holder is unknown to him ; and endless embarrassment would 
grow out of the negotiations of bills, which, in a vast variety of cases, 
pass by mere delivery from hand to hand, where there is a blank indorse- 
ment by the lawful owner or holder thereof. It is therefore for the 
security of all persons that the rule is adopted to prevent innocent holders 
from being compelled to establish their titles, before the acceptor will be 
bound to pay the bill : Story on B'dls, s. 415. See ss. 2 and 20 as to the 
terms ** holder" and ''possession." 

Illustrations. 

H. & Co. holding several notes of F. , all overdue except one, take a 
mortgage for the total amount thereof ; — Held, that the remedy on the 
notes was extinguished : Eraser v. Armatrong, 10 U. C. C. P. 506. 
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Held, that in taking a mortgage for $1,300, and sabsequently a note gec. 50> 
for $1,353.75, there could be no merger: Bank of Upper Canada v. 
BartleU, 12 U. C. 0. P. 238. 

A note of a local judge (who was paid by fees) was placed in the hands 
of an attorney for collection, and he agreed to give the judge credit on 
the note for fees payable by him for business done in the Court, and did 
indorse part on the note as payment, and subsequently the whole amount 
was paid by such fees, but the attorney refused to credit more than the 
sum first indorsed, and he afterwards absconded ;— Held, that as against 
the holder of the note, the judge could not claim the payment by fees as 
a discharge of the note : Ketchum v. PoweU, 3 U. C. O. S. 157. 

Unauthorized credits indorsed upon a promissory note, may properly be 
obliterated by a payee : Burich v. Defoty 13 Ind. 542. 

If two persons make a promissory note, and one of them afterwards 
obtains possession of it as his own property from the payee, the note is 
discharged : Cox v. Hodge, 7 Black. ^Ind.) 146. 

Payment of a joint and several note by one of the makers, is ordinarily 
.a discharge of the debt : Rockingham Bank v. Claggett, 29 N. H. 292. 

Where a note was assigned, on which a part payment had been made, 
and the assignor truly stated to the assignee the amount actually due on 
the note, the assignee cannot recover more than the actual amount due : 
Buckner v. Curry j 1 Bibb. (Ky.) 477. 

Where stock had been purchased and notes given for $5,500 to C, 
payable at different dates, who, after they had become due, indorsed the 
last one *' without recourse," to M. During the currency of the notes, it 
was found that the value of the goods had been misrepresented, and C 
thereupon agreed to reduce $500 from the face value of the notes ;— Held, 
that M was Dound by said agreement : McGregor v. Bishop^ 14 Ont. K. 7. 

Any moneys received as payment by the holder of a note from the 
indorser will operate as a valid discharge of the accommodation maker : 
Lyman v. DUyn, 13 L. C. J. 166. 

Where the indorsee, having sued the acceptor of a bill, receives from 
him a part payment, and takes a security for the remainder, with the 
exception of a nominal sum only, he discharges the indorser : English v. 
Darley, 2 B. & P. 61. 

The acceptance, by the holder, of the terms of an assignment made by 
two joint debtors for the benefit of their creditors is a satisfaction of their 
joint liability on bills and notes, and precludes the holder from suing one 
of 3uch joint debtors : Whitney v. Wall, 17 U. C. C. P. 474. 

A merchant abroad drew upon certain persons in this country (Eng- 
land) a bill, and upon its becoming due paid the holder a part of the 
amount of the bill, both parties being at the time abroad ; but such pay- 
ment was made and received in full satisfaction ; and was, according to 
the law of the foreign country where the bill was made, full satisfaction 
of the bill ; — Held, that such payment operated as a discharge of the 
bill in this country : Balli v. Dennistoun^ 6 £x. 483. 

* By the mercantile law, if the drawer pays the bill, his indorsee is 
bound to hand the bill back to him, and then the drawer has a right to 
sue the acceptor, not as surety, but upon the original obligation between 
them as drawer and acceptor: Per Lord Esher, M. B., in Baines v. 
Wright, 16 Q, B. D. 330. The word ** retire" as applied to a bill by 
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8ec. 59* mercantile usage, has two meanings and effects. If the acceptor '^ retires" 
a bill, the bill is in effect paid, and withdrawn entirely from circulation. 
If an indorser ** retires" it, he merely withdraws it from circulation, so far 
as he himself is concerned, and he may hold the bill with the same remedies 
as if he had been called upon to pay, and had paid it in due course : 
EUsam v. Denny , 18 Jur. 981. 

Illustrations. 

A bill or note cannot be indorsed or negotiated after it has been 
once paid, if such indorsement or negotiation would make any of the 
parties liable who would otherwise be discharged : Beck v. Robley, 1 H. 
& Bl. 89, n. See Bartt-um v. Cuddy, 9 A. & E. 275. 

Where a payee discounts a note and afterwards takes it up, he may 
recover against the maker : McNaJb v. Wagstaffy 5 U. C. Q. B. 688. 

A bill which has been paid by the drawer in default of payment by the 
acceptor, may be re-issued by the drawer, and the acceptor will still be 
liable on it : Hubbard v. Jackson, 4 Bing. 390. 

* This clause determines the rights of the indorser when he pays the bill 
as a surety or quasi surety for the acceptor. He may negotiate the bill 
as an overdue bill, or he may enforce it against the other parties liable 
to him. And he would also be entitled, on such payment, to all securities 
held by the holder as collaterals : Eioart v. La^ta, 4 Macq. H. L. 983. 
Where the drawer or indorser pays the bill without its being delivered to 
the party paying, and the holder afterwards assigns it to a third party, 
such third party would take it as an overdue bill, and therefore like a 
chose in action, subject to the equities and rights of the party or parties 
who have paid the bill and are entitled to its possession. And such third 
party would take the title of his assignor, and be a trustee for such drawer 
or indorser ; and should he collect the amount of the bill from the accep- 
tor, he would be bound to account for the proceeds to the proper parties. 
And such proper parties could also compel the original holder or his 
assignee, to account for any securities held as collateral to*the bill. And 
the holder or his assignee would not be allowed to vary the position of 
such drawer or iudo/ser, with reference to such securities : Pearl v. 
Deacon, 24 Beav. 186. Every indorser who is called upon to take up a 
bill by the holder, should perfectly assure himself not only that the party 
applying for payment is the true and lawful holder of the bill, but also 
that there have not been any laches, either by such holder, or by any 
other party which, will affect the merits of the claim against him .: for if 
there have been such laches, by which the prior parties on the bill have 
been discharged, any indorser who shall unnecessarily pay the bill, will 
not thereby revive the liability of the prior parties, or be entitled to 
recover against them. Thus, if a bill has been refused acceptance or pay- 
ment, and due notice thereof has not been given by the holder or other 
party to the bill, so as to bind the antecedent parties, payment by any 
subsequent indorser who has not received due notice, will not revive the 
liability of the antecedent parties, but they will remain discharged : 
Story on Bills, s. 423. 
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Illustrations. SeC- 59- 

Where the indorsers of a note which had been made by their debtor and 
indorsed by them, and also by A. as surety for the debtor, took up the 
note, and struck out their prior indorsement, and re-indorsed it over A. 's 
indorsement, adding to their signature "without recourse," and then 
sued the surety ; — Held, that A. was estopped from denying his liability : 
Peck V. Phippen, 9 U. C. Q. B. 73. 

Where the drawer of a bill, payable to his own order, indorsed it to 
T., and T. to B. ; and upon the bill being dishonored, paid the amount 
to B. who struck out his own and T. 's indorsements, and returned it to 
the drawer, who afterwards transferred it to the plaintiflP;- Held, that 
the plaintiff might recover against the acceptor : Callow v. Lawrenct^ 3 
M. & Scott 95 ; s. p. Hubbard v. Jackson^ 4 Bing. 390, 

It is no defence to an action by a second indorser against the maker 
and prior indorser on a note, that the note was given to one H. , to whom 
the maker was indebted, and indorsed by the first indorser and plaintiff 
as sureties for the debt, and that the plaintiff paid the same, and thereby 
released all the other parties from their common liability : Niblock v. Mc- 
Qregor, 12 U. C. C. P. 566. 

Where, in an action by the holder of a note against an indorser, it was 
proved that the note was made an item in the current account between 
the maker and such holder, and was charged to the maker in the account, 
and that the balance was in the maker s favour ; — Held, that the note 
must be taken to have been paid : McQilUvray v. Keefer^ 4 U. C. Q. B. 
342. 

An indorser of a note made by A., who has given his own notes in 
discharge of the original note, may sue the maker of such note : Latham 
v. Norton, 6 U. C. 0. S. 82. 

Where the holder of a note recovered judgment against the maker and 
an indorser thereon, which the indorser paid and took an assignment of 
the judgment ; — Held, that the indorser was entitled under R. S. 0., c. 
1 16, s. 3, to recover f rom^the principal debtor, the whole of the judgment, 
including the costs : Harper v. Culbert, 6 Ont. R. 152. 

The indorser of a promissory note payable to order, who has not paid 
the note himself, or become the holder of it, cannot bring an action against 
the maker for the amount of the note : Maynard v. Renavxi, 12 L. C. J. 
293. 

The indorser of a bill is a surety for the payment to the holder, and, 
having paid it, is entitled to the benefit of any securities deposited with 
the holder by the acceptor ; and this whether at the time he indorsed he 
knew, or did not know, of the deposit of those securities. The surety's 
right in this respect in no way depends on contract, but is the result of 
the equity attendant on the suretyship : Duncan v. North and South 
Wales Bank, 6 App. Gas. 1. 

^ An accommodation party to a bill, whether drawer, acceptor, or 
indorser, is a surety for the party accommodated, who is the principal 
debtor, and as such surety he is subject to the rules of the law respect- 
ing principal and surety. There have been some variations of decision 
in Ontario, respecting the rights and liabilities of accommodation indor- 
sers inter se, as co-sureties. Prior to 1873, the Courts had held that succes- 
sive accommodation indorsers on a note, like other co-sureties, were liable 
27 
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Sec« 59. to mutual contribution inter ae, unless their liability was controlled by an 
^ agreement to the contrary : Mitchell v. English, 17 Grant 303 ; lansmi v. 

PcLxton^ 22 U. C. C. P. 605. This latter case was reversed by the Court 
of Appeal, (23 U. C. C. P. 439) and it was held that the fact of the indor- 
sers being co-sureties was not sufficient to vary the rules of the law-mer- 
chant ; and that in the absence of an agreement to the contrary, the suc- 
cessive accommodation indorsers of a note, indorsed by them as co-sureties 
for the maker, must be held to be subject, in their contract of suretyship, 
to the ordinary terms which the indorsement of a promissory note are 
known to create, i. e., a liability according to the order of their signatures 
on the back of the note ; and that the first accommodation indorser, hav- 
ing paid the note, had no right, as a surety, to enforce contribution for the 
subsequent accommodation indorsers of such note. In Fiiken v. Meehan, 
40 U. 0. Q. B. 146, the second indorser who had signed as surety, and had 
paid the note, wsts held entitled to recover the whole amount of the note 
from the first indorser who was also a surety ; the Court of Queen's Bench 
holding itself bound by the decision of the Court of Appeal in lanaon v. 
FaxtoUy until reversed by the Privy Council as the final tribunal in colo- 
nial appeals. These cases settled the law in Ontario to be, that as the 
liabilities, inter se, of successive indorsers of a bill or note must, in 
the absence of all evidence to the contrary, be determined according to 
the ordinary principles of the law-merchant, whereby a prior indorser 
must indemnify a subsequent one, no different rule could apply where 
such indorsers were co-sureties. In Quebec a similar decision was given in 
Macdonald v. Whitfield^ 26 L. C. J. 69, but on appeal to the Privy Council 
in 1883, that decision was reversed, and the judgment of the Privy Council, 
in that case carried with it the reversal of the cases of lanaon v. Pouxton^ 
and Fisken v. Meefian, {impra)^ and re-established the equitable doctrine 
of the earlier decisions in Ontario. And now the law of Canada is, that 
where parties mutually agree with each other to become sureties for the 
acceptor of a bill, or the maker of note, and indorse his bill or note as 
accommodation indorsers, they are entitled, in case they are compelled to 
pay the amount of the bill or note so indorsed by them, to equal contribu- 
tion inter «e, andare not liable to indemnify each other according to the 
priority of their indorsements on the bill or note. And in such a case, 
the whole circumstances attendant on the making, indorsing, and trans- 
ferring of the bill or note, may be referred to for the purpose of ascer- 
taining the true relation of the parties who have put their signatures to 
the bill or note as makers or indorsers ; and reasonable inferences may be 
admitted to qualify, alter, or even invert the relative liabilities which the 
law-merchant would otherwise assign to them : MacdoficUd v. Whit/ield, 8 
App. Oas. 733. See further the note to s. 56. 

Illustrations. 

An accommodation acceptor, is entitled to be regarded in the light of a 
surety, and upon payment of the bill, is entitled not only to the beneHt 
of all securities which the creditor has taken, but to have the bill itself 
transferred to him : SuUett v. McKinney, 19 Tex. 438. 
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When the holder of an overdue note to which M. was a surety for the SeC 59- 
others, in consideration of a certain sum paid to such holder, gave time to 
the other parties without his, M.'s consent; and that plaintiff took the 
note* after it became due, with knowledge of the premises ; — Held, that 
M. was discharged : Perky v. Loney, 17 U. 0. Q. B. 279. See also Ex 
parte Wilson, 11 Ves. 10. 

But a mere forbearance to sue the principal debtor, and no binding 
•agreement to give time, will not discharge the surety : Thompson v. Mc- 
Donald, 17 U. 0. Q. B. 304 ; s. p., Philpot v. Bryant, 4 Bing. 717 ; Wood 
V. Bretty 9 Grant 452. 

And where the time complained of was given to the principal debtor, 
it was expressly understood and agreed that the holders should reserve 
all their rights against the acceptor as surety, he is not discharged : 
Bank oj Upper Canada v. Jardine, 9 U. C. C. P. 332. 

The giving of time, in order to release an indorser of a bill or note, 
must be by some party interested in the note : Commercial Bank v. 
Johnston, 2 U. C. Q. B. 128. 

Where the holders of a note gave time to an indorser, knowing that 
defendant was only an accommodation maker, the maker was discharged : 
Bank oJ Upper Canada v. Ockerman, 15 U. 0. C. P. 363. See also, Bank 
of Upper Canada v. Thomas, 11 U. C. O. P. 515. 

Where a creditor takes from his debtor the note of a third party 
indorsed by such debtor, for a portion of the debt, and afterwards takes 
from the debtor a mortgage for the whole debt, and payable at a day 
l>eyond that on which the note was payable, his remedy against the debtor, 
as indorser of the note, is extinguished : Mathewson v. Brouse, 1 U. C. 
Q. B. 272. 

Tlie holder of a note, fco which A. , as one of the makers, was a surety, 
accepted a new note from the other makers without his knowledge or con- 
sent, and agreed not to proceed on the original note unless such new note 
was not paid at maturity ; — Held, that A. was discharged : Shepley v. 
Hurd, 3 App. R. 549. 

Where the holder of a note takes a chattel mortgage, as a collateral 
^security for such note, his right to sue on the note is extinguished : 
Parker v. McOrea, 7 U. C. C. P., 124. But see Fairman v. Maybee, 7 
U. 0. C. P. 467. 

An indorsement of the payment of interest on the back of a note, at a 
•date beyond that of the maturity of the note, is, in the absence of evidence 
of mistake, to be deemed an extension of time, so as to discharge a party 
to the note who is a mere surety : Ryan v. McKerral, 15 Ont.. R. 469. 

The holder of a mortgage security may take, in addition, a note from 
the mortgagor with an indorser ; and the fact that the time mentioned 
-for the defeasance of the mortgage is a period beyond the maturity of the 
note, is, in the absence of fraud, no defence to the indorser : Bank of 
Upper Canada v. Sherwood, 8 U. C. Q. B. 116. See also Ross v. WinaTis, 
5 U. 0. C. P. 185. 

A married woman signed a note in blank, and gave it to her son, ** to 
l)e used as he liked." He filled it up for $1,200, signed it, and transferred 
it to the plaintiff, who was not aware of the circumstances under which . 
it had been signed. It was renewed twice, without the married woman's 
name, the original note remaining in the plaintiff's hands ; — Held, that 
the married woman was a surety in respect of the note for her son ; and. 
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Sec. 59. that the son had no authority to keep it afloat after maturity, without her 
^ » ' knowledge ; and that she had been discharged by the extension of the 
time : Devanney v. Brownlee^ 8 App. R. 356. 

Where the holders of notes duly indorsed, took from the maker a mort- 
gage of certain steamboats, with a power of sale in case of default in the- 
payment of the notes : and upon such default sold the boats to third 
parties for the amount of the notes, giving credit to the purchasers for the 
purchase money, and taking their notes and a mortgage on the same boats 
as security ; — Held, that the indorsers were discharged : Bank of British 
North America v. Jones, 8 U. C. Q. B. 86 ; s. c. Sfterwood v. Bank of Brit- 
ish North America, 3 Grant 457. 

The holder of a note recovered judgment against the makers and 
indorsers, which he registered against their lands ; subsequently h&^ 
accepted from the makers a composition of fifty per cent. , and discharged 
their lands from the judgment, but retaining the right to go against their 
personal assets ; and he then proceeded to enforce the judgment against, 
the indorsers; — Held, that the indorsers were discharged: Mellish v. 
Oreen, 5 Grant 655. 

The giving a mortgage by one of two sureties, does not of itself dis- 
charge the other surety : Kerr v. Hereford, 17 U. G. Q. B. 158. 

Where the holder of a bill issued execution on a judgment against th& 
drawer and accommodation acceptor, and was paid the debt by such 
acceptor, which the holder was about to credit on the execution, the 
Court ordered the execution to be enforced for the benefit of the accom- 
modation acceptor : Rigney v. Van Zandt, 5 Grant 494. 

beTOmkur ^^' When the acceptor of a bill is or becomes the holder 

mafurity ^^ ^^ ^^ ^^ after its maturity, in his own right, the bill is^ 
'a:^^l^. discharged. 1 

,\ This clause is limited to the "acceptor of a bill becoming holder in 
his own right." It has long been well settled law that where th& 
acceptor of a bill, or the maker of a note, becomes the executor of the 
holder, the bill is held to be discharged, and the indorsers are released : Byles 
on Bills, 194. But the executor will have to account for the amount of 
the bill or note to the testator's creditors and legatees in the administra- 
tion of the assets : 2 Williams on Executors, 1310. But if the acceptor or 
maker is appointed administrator, the bill or note is not discharged, for 
his appointment is not the act of the creditor which, in the former case, 
operates as a voluntary gift of the debt to the executor : Ibid, 1313. Thfr 
words of limitation in this section ' ' holder in his own right " may how- 
ever operate to exclude the operation of the rule under which, where the 
debtor is appointed executor by his creditor, the debt is discharged ; the 
rule being founded on a plain proposition of law that the debt vests in 
the executor, and that where the same hand is, at once, the one to receive 
and pay, the right of action is suspended ; and a personal action once 
suspended by the acts of the parties, is gone for ever : Bytes on Bills, 41 ; 
although as has been already stated above, the debt, as assets, ** cannot 
be screened " from the creditors and legatees of the estate. The follow- 
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ing may be taken as an illustration of an acceptor becoming a " holder in SeC- 60- 
liis own right." Where a bill was transferred to one of the acceptors *^ * ' 
before it became due, and he retained it until it was overdue, it was held 
that he could not sue the other acceptors. *'The bill at the time it 
became due, was in the hands, and was the property, of one of the three 
acceptors. who were liable to pay ; and the present liability to pay, and 
the present right to receive the amount of the bill, concurring in the same 
person, operated as a payment and performance of the contract of accep- 
tance :" Harmer v. Stedey 4 Ex. 13. 

61. When the holder of a bill at or after its maturity Holder's 

. , ... . renunciation 

absolutely and unconditionally renounces his rights against »« writing, 
the acceptor, the bill is discharged : the renunciation must i™i.*Act,8.k2. 
be in writing, unless the bill is delivered up to the accep- 
tor: 

2. The liabilities of any party to a bill may in like The«ainc. 
manner be renounced by the holder before, at or after its 
maturity ; but nothing in this section shall affect the rights 
of a holder in due course without notice of renunciation. 1 

^ As pointed out in note 1, to s. 59, the common law doctrine as to accord 
■and satisfaction has been modified by the Ontario Judicature Act; so 
that part payment operates as a discharge of a debt. That Act does not 
require the evidence of such part payment to be in writing ; and prior to 
this Act a liability on a biU or note could have been discharged by parol, 
whether between immediate or intermediate parties : Foster v. Dawber, 6 
Ex. 839 ; Whatley v. Tricker, 1 Camp. 35. But the provision in the Judi- 
<»bture Act must now be read with the above clause, so as to require the 
discharge of bills and notes, or the absolute and unconditional renuncia- 
tion by the holder of his rights therein, to be in writing, whether by part 
payment, or otherwise, " unless the bill is delivered up to the acceptor." 
The discharge of the acceptor, is a discharge of all the other parties to the 
bill. The liability of some one or more of the other parties may also be 
renounced in the same way. But if the act of renunciation of the holder's 
•claim against some of such parties, affects the rights of other parties, who 
are sureties, it may operate as a discharge of all ; for there is nothing in 
this clause protecting the holder against the operation of the law of prin- 
cipal and surety. See note 5 to s. 59, as to the equities affecting the rights 
of a holder in due course who releases some of the parties to the bill or note. 

Illustrations; 

The holder of a note may discharge the indorser by a general release 
before the note is due, and such release will be a good defence to an action 
<by a subsequent indorsee : McLeod v. Carman, 1 Han. N. B. 592. 
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Sec pi. The indorsemeat of a bill by a payee to the acceptor, operates to dis- 
'" f— ^ charge the liabilities of all parties to it. Its negotiability is destroyed^ 

and it cannot be revived by the acceptor indorsing it to a third person r: 

Beede v. Heal Estate Bank, 4 Ark. 546. 

One of two or more joint assignees of a note may release it : Weston v. 
Weston, 33 Me. 360. 

of bin^i^a*' ^^- Where a bill is intentionally cancelled by the holder 
imp'SS^s 63 ^^ ^^^ agent, and the cancellation is apparent thereon, the 
ind.Act,8.82. ijiji ig discharged : 

SaTO*irn ^' ^^ ^^^^ manner, any party liable on a bill may be 

^y Bigna- discharged by the intentional cancellation of his signature 

by the holder or his agent. In such case, any indorser 

who would have had a right of recourse against the party 

whose signature is cancelled is also discharged : l 

Cancellation 3. J^ cancellation made unintentionally, or under a mis-* 

by mistake ^ . . 

inoperatiTe. take, or without the authority of the holder, is inoperative ;. 
but where a bill or any signature thereon appears to have 
been cancelled, the burden of proof lies on the party who 
alleges that the cancellation was made unintentionally, or 
under a mistake, or without authority. 2 

^ The terms used in this Act to indicate the payment or satisfaction of a 
bill or note are, discharge of bill by payment in due course (s. 59) ; abso- 
lute and unconditional renunciation of holder's rights (s. 61) ; and can- 
cellation of signature (s. 62). The proper and safe mode of cancelling a 
bill or note is to draw a pen through the name, so as to leave it legible : 
Per Abbott, C. J. in Wilkinson v. Johnson^ 3 B. & C. 428. The cancella- 
tion of the acceptor's name by the holder is a waiver of the acceptance. 
Where a third person cancels, it is a question with the jury whether that^ 
cancellation was with the assent of the holder : Byles on BiUs^ 154. 

Illustrations. 

Where the holder suing the indorser upon a note, produces it with the- 
indorsement cancelled, not as if by any accident, but in the most une- 
quivocal manner, the inference is, that the note had been satisfied by the 
defendant whose name is thus cancelled : Peel v. Kingsmill, 7 U. C. Q. B. 
364. 

Where a bill payable to A., is taken up by the drawer, and A.'s indorse- 
ment is erased, the bill becomes dead to all intents and purposes as a 
negotiable instrument : Price v. Sharp, 2 Ired. (N. C.) 417 ; s. p., Ballard 
V. Oreenbush, 24 Me. 336. 

The holder of two joint and several notes of A. & R one of which 
only is due, receives from A. a sum exceeding the amount of one of the? 
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notes which is due, and exceeding A. 's moiety of liability on both notes, g^^. g2. 

and gives up the note which is due, and erases A.'s name from the other ' ^r— ^ 

note ; — A. is discharged, and B. also : Nicholson v. RevUi, 4 A. & E. 675. 

' If a banker with whom a bill is made payable by the acceptor, 
cancel the acceptance by mistake, without any want of due care, and 
return the bill so defaced, he does not thereby necessarily incur any legal 
liability. But if a banker, in so doing, be guilty of a want of due care, 
an action lies against him at the suit of the holder for the special damage 
actually sustained by the cancellation of the bill. Where an acceptance 
has been cancelled by mistake, it is the usage in the city of London to 
return the bill with the words " cancelled by mistake" written on it : 
By lea on Bills, 152. The presumption of law is that the cancellation was 
intentional. 

Illustrations. 

A. gave B. & C. a note signed by himself, which they discounted. 
When A. delivered it to the holder, by way of renewal, a note purport- 
ing to be made by himself, like the other note, and which such holder 
accepted, and delivered upon the old note. The renewal was not signed 
by A., but by another person of the same name, unknown to the holder, 
and resident of a foreign country ; — Held, that A. could not take advan- 
tage of this fraud, and that his liability in respect of the note, still 
existed in equity : Irwin v. Freeman, 13 Grant 465. 

The mere fact of a bank cancelling the signature of the makers of a 
dishonored note,> and writing- ** paid" on the note, when the payment was 
made by a new order on a branch of the bank, but which writing was cor- 
rected by a memorcuidum, * 'cancelled in error," is not sufficient to charge , 
such bank with the receipt of the money ; Prince v. Oriental Bank Cor- 
poration^ 3 App. Cas. 325. See also Novelli v. Rossi, 2 B. & Ad. 757. • 

One P. gave a bill to M. to get it discounted, but M. failing to do so, 
returned it to P. , who thereupon tore it in two ammo destruendi, and threw 
it into the the street. M. picked it up and joined the pieces together, 
and negotiated it ; — Held, that though there was evidence of cancellation, 
P. acted negligently, and was therefore liable : Ingham v. Priini^ose, 4 
Bing. 253. 

<53. Where a bill or acceptance is materially altered Material 
without the assent of all parties liable on the bifl, the bill wf a'^dsu! 
is voided, except as against a party who has himself made, ind!'Actf'^* 
authorized, or assented to the alteration, and subsequent ^^^*^^* 
indorsers : l 



Provided, that where a bill ha§ been materially altered, Holder in 
but the alteration is not apparent, and the bill is in the n"tTffl?ted 
hands of a holder in due course, such holder may avail 
himself of the bill as if it had not been altered, and may 
enforce payment of it according to its original tenor : 2 
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Sec 63. 2. In particular, the following alterations are material. 
What are namely, any alteration of the date, the sum payable, the 

liisttciri&l 

•Iterations time of payment, the place of payment, and where a bill 
has been accepted generally, the addition of a place of pay- 
ment without the acceptor's assent. 3 

^ Any alteration of a bill or note which affects the contract^ or which 
alters the business effect of the bill or note as a negotiable instrument, is 
a*' material alteration." There are, however, two cases in which an 
alteration in a material part, will not vacate the instiniment : First, 
where such alteration is made before the bill or note is issued, or becomes 
an available instrument ; and secondly, when the bill is altered to correct 
a mistake, and in furtherance of the original intention of the parties : 
Byles on Bills, 255. 

^ This may be said to be a modification of the law of forgery, and the 
law of contracts. By the criminal law, a material alteration of a bill or 
note, is forgery ; and by the common law such an alteration, by whomso- 
ever made, whether by a stranger or a party, avoids and discharges the 
bill or note as a legal contract, except as against the party who made, 
authorized, or assented to the alteration. And such an alteration dis- 
charged the parties from all liability, not only on the contract, but the 
consideration also : Alderson v. Lavgdale, 3 B. & Ad. 660. The proviso 
to this section relaxes the strict rule of law as to the effect of the altera- 
tion of a bill or note in the hands of a holder in due course ; frees it from 
the *^ act of spoliation," and restores the contract to its original terms. 
If a holder agrees to an alteration he is bound ; and so are the subsequent 
indorsers, whose signatures Indicate their assent to the alteration of the 
bill. The provision as to non-apparent alterations has been construed as 
follows : By the word *^ apparent " it is not meant that the holder only, 
should not have had the means of detecting the alteration. If the party 
sought to be bound, can at once discern by some incongruity on the face of 
bill or note, and point out to the holder that it is not what it was, that 
is to say, that it has been materially and fraudulently altered, the alter- 
ation is an " apparent " one, even if it is not an obvious one to all man- 
kind : Per Den man, J., in Leeds Bank v. Walker, 11 Q. B. D. This clause 
also necessarily imports the question of negligence on the part of a person 
, claiming to be a holder in due course. For if there be some * * incongruity " 
on the bill or note, of the character pointed out above, the alteration would 
be held to be " apparent," and the holder could not therefore claim the 
benefit of the protection given by this proviso. 

Illustrations. 

An unauthorized and material alteration of a note, made without fraud- 
ulent intent, but under a mistake of facts, avoids the note : Lewis v. 
Schenk, 3 Green (N. J. ) 459. 

Where a party sues on an instrument which appears to have been 
altered, t is for him to show that the alteration has not been improperly 
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made : KnigJu v. Clements^ 8 A. &E. 215, ; s. p., ffenman v. Dickenson, SeC 63- 
5 Bing. 183 ; Bishop v. Chambers, 3 C. & P. 55. 

Where a cheque was so carelessly drawn sis to be easily altered by the 
holder to a larger sum, so that the bankers could not distinguish the altera- 
tion : — Held, that the loss must fall on the drawer, as i -^ was caused by 
his negligence : Young v. Orote, 4 Bing. 253. See Ex parte Swan, 7 C. 
B. N. S* 400 ; 2 H. & C. 175 ; Whitmore v. Wilks, 3 C. &. P. 364, and 
Dorwin v. Tfiompson, 13 L. C. J. 262. 

Where in €ui engraved form of note the words " jointly and severally" 
were written over the place where they are intended to be read, but in 
the same handwriting as the other written portions of the note, and it 
was proved that such words had been inserted after the note had been 
«ifi;ned, but before delivery ; — Held, not notice of an apparent alteration : 
Wa^erous v. McLean, 2 Man. R. 279. 

A person intrusted with a cheque absconded with it, and after altering 
the date from the 2nd of March to the 26th of March, passed it to the 
plaintiff for value. The plaintiff, who had not been guilty of any negli- 
gence in taking the cheque, sued the drawer ; — Held, that the alteration 
was material and invalidated the cheque, and that the circumstances that 
the plaintiff had not been guilty of negligence in taking it, was immaterial : 
Vance v. Lowther, 1 Ex. D. 175. 

^ The above clause provides that any alteration in the (1) date, (2) 
sum, (3) time, or (4) place of payment, and (5) the addition of a place of 
payment, when the bill has been accepted generally, is a " material alter- 
ation " which will avoid the bill or note. When a bill or note is altered, 
it is no longer the instrument the party signed ; and it cannot be used to 
prove a new contract. 

Illustrations. 

The following alterations of the words of a bill or note have been held 
to be ** material alterations," which avoided it : — 

Altering the date : Sloman v. Cox, 5 Tyr. 174 ; Atkinson v. Havodon, 2 
A. & E. 628 ; so as to postpone payment : Outhwaite v. Luntley, 4 Camp. 
179 ; Walter v. Hastings, Ihkl, 223 ; Meredith v. Culver, 5 U. C. Q. B. 
218 ; Hirschman v. Budd, L. R. 8 Ex. 171 ; or to accelerate payment : 
Master v. Miller, 4 T. R. 320, 5 T. R. 637. 

Altering the date of a cheque : Vance v. Lowther, 1 Ex. D. 176. 

Altering *' sight" to **date : " Long v. Moore, 3 Esp. 155n. 

Altering place of payment : Tidmarsh v. Orover, 1 M. & S. 375. 

Altering a joint note to a joint and several note : Perring v. Hone, 4 
Bing. 28 ; Samson v. Yager, 6 U. C. O. S. 3. Sed qtuBre, LesUe v. EmmonSy 
25 U. C. Q. B. 243. 

Altering the numbers on bank notes, although not varying the contract : 
Sufell V. Bank of Ejigland, 9 Q. B. D. 555. But see Leeds Bank v. 
Walker, 11 Q. B. D. 84. 

Erasing a condition respecting the conveyance of land : Campbell v. 
McKinnm, 18 U. C. Q. B. 612 ; s. p. Benedict v. Cowden, 49 N. Y. 396. 

Erasing the signature of one of two joint makers : Nicholson v. Revill, 4 
A. & E. 675. 

Erasing a condition ** the within note not to be sold : " Swaziland v. 
Davidson, 3 Ont R. 320. 

28 
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Sec 63. Adding : " Interest at six per cent, per annum :" Wan'ington v. Early , 
2 E. & B. 763 ; or ** with interest from date : " Brovm v. Jones, 3 Port. 
(Ala.) 420 ; or " with interest : " Kountz v. Hart, 17 Ind. 329 ; but adding^ 
" with interest at seven per cent" by consent after signature, does not 
avoid the note : Fitch v. Kelly, 44 U. C. Q. B. 578. 

Adding : " Payable at the Bull Inn Algate : " Burckfield v. Moore, 3- 
E. & B. 683 ; s. p. Cowie v. Harwell, 4 B. & A. 197 ; Hanhury v. Lovett, 
16 W. R. 795. 

Adding the payee's name to the foot of the note apparently as maker, 
but not his signature : Beiii v. Humphrey, 6 App. R. 403. But see Et: 
parte Yates, 2 DeG. & J. 191. 

Adding : " or order," which had been unintentionally omitted : Law- 
ton V. Millidge, 2 Kerr N. B. 520. But see below. 

Adding words required by foreign law, and the rate of exchange : 
Hirschjleldy. Smith, L. R. 1 C P. 340. 

Placing the figure 1 before the figure 4 in the date, after it had become 
due : Gladstone v. Dew, 9 U. C. C. P. 439. 

Adding what the consideration was for ; Knell v. WUliams, 10 East 
431. 

The addition of a new joint maker to a joint and several note, after it 
had been issued : Gardner v. Waish, 2 E. & B. 83. 

The following alterations in bills and notes have been held not to be 
** material alterations :" — 



»> 



Adding "or order :" Kershaw v. Cox, 2 Esp. 246 ; or **on demand, 
being only what the law would have supplied : Aldousv, CornvxUl, L. R. 
3 Q. B. 673. 

Adding ''months," omitted after ** three": Laine v. Clarke, 3 Rev» 
Leg. 460. 

Adding ** hundred " between ** eight" and '* dollars," omitted by mis- 
take : Bond v. Brotherson, 10 Wend. (N. Y.) 93 ; s. p. CliUe v. SmaU, 17 
Ihid, 238. 

Adding place of payment in blank space after " at " : Kitchen v. Plaice, 
41 Barb. (N. Y.) 465; s. p. Jacobs v. Hart, 6 M. & Sel. 142; Stevens v. 
Lloyd, M. & M. 292. 



» 



Adding "the order of E. P." over the words " Q. R. Co. or order, 
without erasing the latter words : Granite B. Co. v. Bacon, 15 Pick (Mass. ) 
239. 

Altering "bearer " to " order " : Altwood v. Griffin, 2 C. & P. 368 ; s. p. 
Byron v. Thompson, 11 A. & E. 31. 

Altering "J. C. and Co." to "J. and C." : Farquhar v. Southey, 2 C. 
& P. 497. 

Altering "I promise" to ** we promise " : Brachitt v. Mountford, 11 
Me. 115. 

Altering the date of the year of a note given in January, and dated by 
mistake in the former year : Brutt v. Picard, R. & M. 37 ; Fitch v. JoneSy 
6 E. & B. 238. 

Writing over in ink the words written in pencil : Reed v. Roark, 14 Tex» 
329. 
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Acceptance and Payment for Honor, Sec. 64. 

64. Where a bill of exchange has been protested for Acceptance 
dishonor by non-acceptance, or protested for better security, suprd pro- 
and is not overdue, any person, not being a party already imp.Act,a65 
liable thereon, may, with the consent of the holder, inter- «• los. 
vene and accept the bill supra protest, for the honor of 
any party liable thereon, or for the honor of the person 
for whose account the bill is drawn : l 

2. A bill may be accepted for honor for part only of the Accepted in 
sum for which it is drawn : 

3. An acceptance for honor supra protest, in order to be ^^"^'J' 
valid, must — validity. 

(a) Be "written on the bill, and indicate that it is an 
acceptance for honor ; 

(6) Be signed by the acceptor for honor : 2 

4. Where an acceptance for honor does not expressly 
state for whose honor it is made, it is deemed to be an 
acceptance for the honor of the drawer : 

5. Where a bill payable after sight is accepted for honor, 
its maturity is calculated from the date of protesting for 
non-acceptance, and not from the date of the acceptance 
for honor.3 

^ After one acceptance completely made and perfected by the drawee, 
no second person can intervene, and by a subsequent acceptance charge 
himself as acceptor, though he may as guarantor. But the like rule does 
not apply in cases of an acceptance supra protest, or for honor, to the 
same extent ; for although there cannot be more than one acceptance for 
the honor of any one party to the bill, yet there may be a succession of 
acceptances for the honor of different parties ; one may accept for the 
honor of the drawer, another for the honor of the first indorser, and an- 
other for the honor of the second indorser, and so on : Story on Bills, s. 
260. See notes to ss. 51 and 65, as to the necessity of protest before an 
acceptance for honor, and note 5 to s. 51, as to protest for better security. 

' These provisions, requiring the acceptance to be in writing on the bill 
and signed, are similar to those in s. 17, with this difference : that the 
acceptor must indicate in writing that it is an acceptance for honor. 
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See- 64. and should clearly state for whose honor the bill is accepted, otherwise, 
^""^^^ ' under the next sub-section, his acceptance will be deemed to be for the 
honor of the drawer. 

^ The presentment of the bill, and refusal to accept, as stated in the 
protest, indicate the date of the '* sight " of the bill ; and such bills are 
not entitled to days of grace. See note 1 to s. 10, page 55, and note 7 to 
8. 14, page 60 ; and the notes to s. 51 as to the procedure in cases of pro- 
test. 

^*to?for ^•^- "^^^ acceptor for honor of a bill by accepting it 
Lmp**Act,8 66 ^'^R^g^s that he will, on due presentment, pay the bill ac- 
8."iii^°*' cording to the tenor of his acceptance, if it is not paid by 
the drawee, provided it has been duly presented for pay- 
ment and protested for non-payment, and that he receives 
notice of these facts : i 

^°rties*' ^* ^^® acceptor for honor is liable to the holder and to 

all parties to the bill subsequent to the party for whose 
honor he has accepted. 2 

^ If the acceptor for honor pay the bill, he is entitled to have recourse 
for re-payment to the person for whose honor he made the acceptance, 
and to all other persons who are liable to that person ; but if he accepted 
for the honor of the drawer only, he cannot sue any of the indorsers. 
. A person who accepts for the honor of an indorser, cannot sue a subse> 
quent indorser ; but the indorser for whose honor he accepted, and all the 
prior parties, the drawer included, are obliged to make satisfaction to 
such acceptor : Brooke^ a Notary y 112. 

Illustration. 

An acceptance for honor is conditional only, and therefore presentment 
for payment must be made to the drawee at maturity ; even in the case of 
a bill payable after sight : WiUiams v. Germaine, 7 B. & 0. 468. 

2 This provision is similar to that contained in ss. 54 and 55. The 
acceptor for honor comes on to the bill under the same title, and subject 
to the same liability, as that of the party for whose honor he accepts ; and 
he is bound by the same estoppels as those which bind an ordinary accep- 
tor ; and especially those which would bind the party for whose honor he 
is an acceptor. 

Illustration. 

An acceptor supra protest of a bill for the honor of the drawer, is, like 
the drawer, estopped from denying the validity of the bill, and it is not 
competent in an action against him by an indorsee to show that the 
payee is a fictitious person, and that he was i^orant of that fact at the 
time when he accepted the bill : Phillips v. %m Thum, 18 C. B. N. S., 
694; s. c. L. R.,10. P. 471. 
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66. Where a dishonored bill has been accepted for Sec- 66. 



honor supra protest, or contains a reference in case of need, presentment 

io iip'i^' J.3*® acceptor 

it must be protested for non-payment betore it is presented for honor, 
for payment to the acceptor for honor, or referee in case oi ind. Act, 
need : i 

2. Where the address of the acceptor for honor is in the Time for 

'' presentment 

same place where the bill is protested for non-payment, 
the bill must be presented to him not later than the day 
following its maturity ; and where the address of the 
acceptor for honor is in some place other than the place 
where it was protested for non-payment, the bill must be 
forwarded not later than the day following its maturity 
for presentment to him : 2 

3. Delay in presentment or non -presentment is excused ^on^prlggnV 
by any circumstance which would excuse delay in present- ™p®Jy.*^^ 
ment for payment or non-presentment for payment : 3 

4. When a bill of exchange is dishonored by the acceptor 
for honor, it must be protested for non-payment by him. ^ 

^ The ** referee in case of need," is provided for in e. 15, p. 62. This and 
the prior clauses, 64 and 65, provide for an acceptance for honor after the 
protest for non-acceptatice of the bill by the drawee. At maturity, the 
holder must again present the bill to the drawee for payment, and if pay- 
ment be refused, he must again protest the bill for non-payment by the 
drawee ; such presentment and protest must be made before he can pre- 
sent the bill to the acceptor for honor for payment by him. By s. 92 where 
a bill is required to be protested within a specified time, or before some 
further proceeding, is taken, it is sufficient if the bill is noted before such 
time or proceeding, and the formal protest extended thereafter, as of the 
date of noting. 

* The procedure under this clause on the days indicated above, should 
be the same as that prescribed by s. 45. The words " must be presented," 
may be read as indicating that if the bill is not presented in due time 
to the acceptor for honor, he will bo discharged ; but the prior protest may 
preserve the holder's right against the other parties. 

' The circumstances which excuse delay and non -presentment in the 
cases referred to, are defined in s. 47. 

* This clause requires the formality of a third protest on the bill after 
it is dishonored by the acceptor for honor. The first protest is neces- 
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Sec. 66- sary before the bill can be accepted for honor, either by the referee in 
case of need, or a stranger, and will be necessary in case parties have 
indorsed it before dishonor. (See ss. 17, 51 and 64.) The second protest 
is when, after the acceptance for the honor of the drawer, or of some other 
party, the bill is again dishonored by the drawer, and is necessary before 
the bill can be presented to the acceptor for honor. And the third protest 
can only be necessary in case new parties have indorsed the bill, after 
it has been accepted for honor supra protest. * * If the acceptor supra 
protest refuses to pay the bill, then the holder should cause it again to 
be protested for such non-payment, and due notice thereof given to the 
parties interested, as in other cases :" Story on BUls, s. 396. 

hl^r mpra ^'^ ' Where a bill has been protested for non-payment, 
imp*ict,8.68 ^^y person may intervene and pay it supra protest for the 
8."ii3^*'*' honor of any party liable thereon, or for the honor of the 
person for whose account the bill is drawn : 1 

onnSter to" 2. Where two or more persons oflfer to pay a bill for the 

^^^' honor of different parties, the person whose payment will 

discharge most parties to the bill shall have the preference : 



Notarial 
attestation. 



3. Payment for honor supra protest, in order to operate 
as such and not as a mere voluntary payment, must be 
attested by a notarial act of honor,2 which may ob appended 
to the protest or form an extension of it : 

notMiaj act ^' ^^^ notarial act of honor must be founded on a 
declaration made by the payer for honor, or his agent in 
that behalf, declaring his intention to pay the bill for honor, 
and for whose honor he pays : 3 

an?rightein ^' ^^^^^ ^ ^^^^ ^^^ bccu paid for houor, all parties sub- 
such case, sequent to the party for whose honor it is paid are dis- 
charged, but the payer for honor is subrogated for and 
succeeds to both the rights and duties of the holder as 
regards the party for who^e honor he pays, and all parties 
liable to that party : 4 

Delivery to 6. The payer for honor, on payinor to the holder the 

payer for ^ •' f r j o 

honor. amouut of the bill and the notarial expenses incidental to 
its dishonor, is entitled to receive both the bill itself and 
the protest. If the holder does not on demand deliver 
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them up, he shall be liable to the payer for honor in Sec. 67.^ 
damages : 

Effect of 



7. Where the holder of a bill refuses to receive payment ^^ 



to 



supra protest, he shall lose his right of recourse against JJJJ^*^'® p'^' 
any party who would have been discharged by such pay- 
ment. 4 

^ The law-merchant as to payment supra protest does not apply to pro- 
missory notes ; which are not like bills of exchange intended for circula- 
tion all over the globe : Byles on BillSt 211. Whoever therefore pays a 
promissory note for honor obtains only a title to an overdue note ; and 
takes it therefore subject to all the equities attaching to it. Hitherto the 
prior clauses, 64-66, have dealt with the case of an acceptance for honor 
supra protest, for the non-acceptance of the bill. This clause deals with 
the case of a party intervening, after a duly accepted bill has been dis- 
honored by non-payment, and paying the amount of the bill, for the 
honor of the person for whose account it was drawn. There is a material 
difiPerence in the procedure to be observed, and the quality of title to be 
obtained by a ** payee for honor, " and the '* transferee of an overdue bill. " 
The former gets in the title of the original holder, and if the latter was " a 
holder in due course," he succeeds to his title. See notes to ss. 29 and 38, 
and Be Overend Ourney ds Co. , L. B. 6 Eq. 344. Bat the procedure is 
attended with some formality : (seesub-s. 3 and 4). The transferee of an 
overdue bill simply gets the bill for what it may realize, subject to all 
equities between the prior parties ; but the procedure is without any 
formality, other than a simple purchase from the original holder. 

*A ** notarial act" may be described to be any written instrument 
under the signature and official seal of a notary, authenticating or cer- 
tifying some document or circumstance ; and also any certificate or writ- 
ten instrument certifying some document or circumstance under his sig- 
nature only, and without his seal. Any certificate without a seal is 
exceptional, for in general the seal is considered a material part of the 
ceremony. A date is inserted in almost all notarial acts, and is indis- 
pensably necessary in protests of bills, acts of honor, and various other 
instruments. The date of a notarial act must be truly and correctly 
given. It is commonly in words at length, and a false or incorrect date 
must never be inserted in it, on any pretext whatever : Brooke*s Notai-y^ 
250. 

^ These formalities are apparently requisite to protect the payer for 
honor, on his becoming the holder of an overdue bill. No person can by 
simply paying money to the holder of a bill, and by a subsequent de- - 
claration, cause a payment so made, to assume the character of a payment 
for honor : Oeralopulo v. WieUr, 10 C. R 709. When any person intends 
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SdC* 67* to accept a bill supra protest , it is necessary by the law-merchant, to have 
* '"^ an instrument called an act of honor, or an act for honor, prepared by a 
notary ; which is a notarial certificate under the law and seal of a notary, 
declaring that the bill of which a copy is written on the back or prefixed 
to it, having been protested for non-acceptance, a third person, or the 
drawee, as the case may be, would accept the bill, either for the whole or 
a part of the amount, for the honor, or on account of, any party to it ; and 
it commonly concludes with some general declaration that such party, and 
all other persons, are held responsible for the amount, and for all costs dam- 
ages and interest ; and sometimes with the addition of a few words to the 
effect that the notary accordingly grants the act of honor. By mercantile 
usage, the intended acceptor for honor, personally, or by a clerk or agent, 
declares his intention to accept the bill supra protest, after which the act 
of honor is prepared ; in such a case the usage as to the mode of present- 
ing a bill, and receiving the answer, is precisely similar to the commoa • 
case of the presentment of a bill for acceptance. The act of honor is by 
the law-merchant, an indispensable ceremony ; and it is in fact a kind of 
notarial certificate explaining the nature and objects of the acceptance 
supra protest'. Brooke's Notary, 114. It may happen that, after apart 
payment of a bill has been made by one person supra protest, a further 
part, or the balance, is paid by another person ; in that case another act 
of honor is necessary for the security of the latter : Ibid. 137. 

* Prior to this Act it was held that the person who takes up a bill supra 
protest, for the honor of a particular party to the bill, succeeds to the 
title of the person from whom he receives it ; but that " he could not indorse 
it over. " There is nothing in the Act giving effect to this latter part of 
the decision, nor limiting the right of a payer to for honor to transfer the 
bill ; while s. 10 sub-s. 2, p. 54, provides that when an overdue bill is 
** indorsed " it is to be deemed " a bill payable on demand : " Per Malins^ 
V. C, in Bx parte Swan, L. R. 6 Eq. 367. 

* Without this provision there would be no penalty on the holder of a 
bill refusing to accept payment from a payer for honor. The right of a 
stranger to intervene and pay a bill for honor is not founded on the Eng- 
lish common law, but is a provision of the general law-merchant : Byles 
on Bills, 291. 

Lost Instruments. 
Holder's Kg, Where a bill has been lost before it is overdue, the 

nght to 

uTstbuf^^' person who was holder of it may apply to the drawer to 
ioip.Act,8.69 giyQ ijjjjj another bill of the same tenor, giving security to 
Indemnity, the drawer, if required, to indemnify him against all persons 

whatever in case the bill alleged to have been lost shall be 

found again : i 
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2. If the drawer, on request as aforesaid, refuses to give Sec 68- 
such duplicate bill, he may be compelled tio do so. 2 

^ This clause is similar in effect to s. 3 of 9 and 10 William III. c. 17 
(extended by 3 and 4 Anne, c. 9, to promissory notes), which provided that 
in case any inland bill of exchange was lost before the time of payment, 
the drawer should be obliged to give another of the same tenor, on the 
person giving security to the drawer, if demanded, to indemnify him and 
all persons whatsoever in case the lost bill should be found again. In 
Walmsltty v. Child, 1 Ves. Sen. 341, a case where goldsmith's notes had 
been lost, Lord Hardwicke, L. C, refused relief, as there was no affidavit of 
the loss, nor offer of indemnity ; and he held that the plaintiff must seek his 
remedy by an action at law to recover the amount of the notes. But in 
Rhodes v. Morse, 14 Jur. 800, where a cheque had been lost, and the 
drawer had refused to give another, leave was given to file a claim to ' 

compel him to do so, on being indemnified. A person suing on a lost note 
should, before action, tender an indemnity to the maker. If he neglects 
this, it will be at the risk of costs to defendant : Banque Jacques Ca'^ier 
V. Strachan,5 U. C. P. R. 159. 

* The relief administered by Courts of Equity was not confined within 
the letter of the statute of 9 and 10 William III. It has been afforded 
not only on such bills as are mentioned in the statute but on others ; not 
only before they ai*e due, but after ; not only on bills, but on notes ; not 
only against the drawer, but against the indorser, or the acceptor ; not 
only may a new bill, be required, but payment. But the Court will not 
call upon a party to renew or pay a lost bill without providing him with 
a satisfactory indemnity : Byles on. BUls, 302. 

69. In any action or proceeding upon a bill, the court j^*bui?° 
or a judge may order that the loss of the instrument shall ^p-^®^'*-^^ 
not be set up, provided an indemnity is given to the satis- 
faction of the court or judge against the claims of any 
other person upon the instrument in question. ^ 

^ There was a similar provision to the above in the Common Law Pro- 
cedure Act 1856, which was re-enacted in C. S. U. C. c. 42, and R. S. O. 
c. 50, s. 143. But in the last revision of the Ontario Statutes, the clause 
is omitted as '* unnecessary." The cladse in the English Common Law 
Procedure Act, of which the Ontario clause was a transcript, has been 
retained, as it applies not only to bills aud notes, but to all other negoti- 
able instruments. The tender of indemnity should be made before action, 
otherwise the plaintiff may have to pay the costs : King v. Zimmerman, 
L. R. 6 C. P. 466. 

29 
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Sec. 70. BUI in a Set 

*'^\*n '*'■' 'J^O- Where a bill is drawn in a set, each part of the set 

one Dill. ' * 

iSi!*Act*'*^^ being numbered, and containing a reference to the other 
parts, the whole of the parts constitute one bill : i 



«. 132. 



indoiSng to ^' Where the holder of a set indorses two or more parts 

pereSSf ^^ diflferent persons, he is liable on every such part, and 

every indorser subsequent to him is liable on the part he 

has himself indorsed as if the said parts were separate 

bills : 2 

tttielSong ^' Where two or more parts of a set are negotiated to 
prevail *** different holders in due course, the holder whose title first 
accrues is, as between such holders, deemed the true owner 
of the bill ; but nothing in this sub-section shall affect the 
rights of a person who in due course accepts or pays the 
part fi.rst presented to him : 



Acceptance 4. The acceptance may be written on any part, and it 
must be written on one part only : 



on one. 



Drawer 5. Jf the drawee accepts more than one part, and such 

accepting ^ '^ ' 

^eaSi'**^^* accepted parts get into the hands of different holders in 
due course, he is liable on every such part as if it were a 
separate bill : 3 

^Sout^ 6. When the acceptor of a bill drawn in a set pays it 

delivery of without requiring the part bearing his acceptance to be 

proper part. t. o r o r 

delivered up to him, and that part at maturity is outstand- 
ing in the hands of a holder in due course, he is liable to 
the holder thereof: 

Diacharge. 7. Subjcct to the preceding rules, where any one part of 
a bill drawn in a set is discharged by payment or other- 
wise, the whole bill is discharged. 4 

^ Bills in a set are commonly used for foreign remittances, and they are 
generally identified as "first of exchange,'' and "second of exchange," 
&c., so that if one be lost in transmission, another can be available. It is 
common for the drawer to draw, and deliver to the payee, several parts, 
commonly called a set, of the same bill of exchange, any one part of which 
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being paid, the others are to be void. This is done in order to avoid delays goc 71- 
And inconveniences, which might otherwise arise from the loss, or mis- 
laying, or miscarriage of the bill ; and also to enable the holder to transmit 
the same by different conveyances to the drawee, to ensure the most 
prompt and speedy presentment for acceptance and payment. Each part 
ought to contain a condition that it shall be payable only so long as all the 
others remain unpaid ; in other respects all are of the same tenor : Story 
on BUlSf s. 66, 67. An agreement to deliver up certain bills of exchange, 
which were foreign bills drawn in sets of three, is not performed by 
^delivering up one only of each set : Kearney v. West Oraruida, dkc, Co., 
I H. & I^., 412 (1856). But where <mly the first part of a foreign HU, 
<Lr4wn in a set, came into the hands of A., who endorsed it to B. ; it was 
held that B. could not maintain an action for the other parts of the set 
gainst A., who never had them : Pinard v. Klockmann, 3 B. & S. 388* 

^ A drawee, (who was also payee)|of a foreign bill drawn in three parts, 
Accepted and indorsed one part to a creditor, under an agreement that it 
was to remain in his hands until some other security was given for it. 
He afterwards accepted and indorsed another part for value to a third 
person. The acceptor gave another security to his creditor for the part 
of the bill first accepted, whereupon it was given up to him ;— Held, that 
the holder of the part secondly accepted was entitled to recover on the 
bill against the acceptor ; and the acceptor would have been liable on 
the part secondly accepted, even if the part first accepted had been 
indorsed and circulated unconditionally : Holdsworth v. Hunter, 10 B. & 
C. 449. 

^ A banker indorsed for the benefit of a customer, two parts of a bill 
in a set, with the words ' ' eight days " written sufficiently apart for the 
insertion of the letter **y ;" — Held, that he did not thereby constitute 
them two bills ; and he was not estopped from setting up the alteration as 
a defence, nor proving a fraudulent sale of the two parts as separate bills : 
Sociiti OSnirah v. Metropolitan Bank, 21 W. R. 335. A party can recover 
upon the second of a set of exchange without producing the first, or 
■accounting for its non-production. It is not to be presumed, that a drawee 
will accept more than one bill of the set : Commercial Bank v. RotUh, 7 
La. An. 129. 

^ All the parts of a set of exchange constitute but one bill, and pay- 
ment or cancellation of either of the set, extinguishes all ; Durkin v. 
Cranston, 7 Johns. (N. Y.) 442 ; s. p. Miller v. Hackky, Anth. (N. Y.) 
" v68 ; Inghram v. Oibbs, 2 Dall. 134. 

Conflict of Laws, i 

11. Where a bill drawn in one country is negotiated, ^^ .^^j 
Accepted or payable in another, the rights, duties and J^^^t*^ 
liabilities of the parties thereto are determined as follow: — SSi'lS'""^ 

t.134. 
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Sec. 71- (a) The validity of a bill as regards requisites in fori» 

Validity of is determined by the law of the place of issue, and the 

determined. Validity as regards requisites in form of the supervening 

contracts, such as acceptance, or indorsement, or acceptance 

supra protest, is determined by the law of the place where 

such contract was made : 2 



Proviso. 



Provided that — 



Foreign (1) Where a bill is issued out of Canada, it is not invalid 

stamp laws ^ -^ 

notrecog- ^y reasou only that it is not stamped in accordance with 



Law of 

Canada to 
prevail. 



Drawing 
indorsing 
of bill. 



Inland biU 

indorsed 

abroad. 



the law of the place of issue ;3 

(2) Where a bill, issued out of Canada, conforms, as 
regards requisites in form, to the law of Canada, it may,, 
for the purpose of enforcing payment thereof, be treated as 
valid as between all persons who negotiate, hold or become 
parties to it in Canada ; 4 

(b) Subject to the provisions of this Act, the interpreta- 
tion of the drawing, indorsement, acceptance or acceptance 
supra protest of a bill, is determined by the law of the 
place where such contract is made ; 5 

Provided, that where an inland bill is indorsed in a 
foreign country, the indorsement shall, as regards the payer, 
be interpreted according to the law of Canada ; 6 



^▼erns**^*** (c) The dutics of the holder with respect to presentment 
holder.**' ^^^ acccptaucc Or payment and the necessity for or suffici- 
ency of a protest or notice of dishonor, or otherwise, are 
determined by the law of the place where the act is done 
or the bill is dishonored ; 7 



Canadian 
carrency. 



JBzchange. 



(d) Where a bill is drawn out of but payable in Canada,, 
and the sum payable is not expressed in the currency of 
Canada, the amount shall, in the absence of some express 
stipulation, be calculated according to the rate of exchange 
for sight drafts at the place of payment on the day the bill 
is payable ;S 



:i 
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(e) Where a bill is drawn in one country and is payable Sec- 71- 
in another, the due date thereof is determined according to Dae date, 
the law of the place where it is payable. ^ 

(/) If a bill or note, presented for acceptance, or payable Fon>ign 
out of Canada, is protested for non-acceptance or non-pay- prfma ftutc 
ment, a notarial copy of the protest and of the notice of 
dishonor, and a notarial certificate of the service of such 
notice, shall be received in all courts, as prima fade 
evidence of such protest, notice and iservice. ^^ 

^ It has not been usual to define, by legislative enactment, the principles 
which are to guide the Courts in the interpretation of contracts which 
are controlled in their construction or effect by foreign laws. The muni- 
•cipal laws of a nation have no force eztra-territorially ; and foreign laws 
affecting contracts have been treated by the Courts as facts and circum- 
stances of the same materiality to the determination of the rights of the 
parties, as are other facts which are required to be proved in litigation on a 
contract made within the jurisdiction. "It is difficult to conceive upon 
what ground a claim can be rested, to give to any municipal laws an extra- 
territorial effect, especially when those laws are prejudical to the rights of 
other nations, or to those of their subjects. It would at once annihilate 
the sovereignity and equality of every nation, which would be called upon 
to recognize and enforce them, or compel it to desert its own proper inter- 
ests and duty to its own subjects, in favor of strangers, who were regard- 
less of both. A claim so naked of any principle or just authority to 
support it, is wholly inadmissible : " Story on Conflict oj Laws, s. 32. 
Every nation must judge for itself what is its true duty in the adminis- 
tration of justice in its domestic tribunals. It is not to be taken for 
granted that the rule of the foreign nation is right, and that its own rule 
is i^rong. The true foundation on which the administration of interna- 
tional law must rest is, that the rules which are to govern, are those 
which arise from mutual interest and utility, from a sense of the incon- 
veniences which would result from a contrary doctrine, and from a sort 
of moral necessity to do justice, in order that justice may be done to us 
in return : Ibid., s. 35. 

' This clause deals with the ** validity as regards requisites in form" of 
a bill of exchange ; and prescribes (1) that the law of the place of issue 
shall determine the requisites in form of the bill, and (2) that the law of 
the place (or places) of acceptance or indorsement shall determine the 
requisites in form of such acceptance or indorsement. By the second 
clause of the proviso, where a bill issued out of Canada, and therefore a 
foreign bill, conforms, as regards form, to the laws of Canada, it may be 
treated as valid between all persons who become parties to it in Canada ; 
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Sec. 71> 90 that a foreign bill, although invalid in its own country, may, if other- 
wise in the Canadian form, be enforced against those who had become- 
parties to it in Canada. Clause (b) deals with the contract of drawing 
accepting and indorsing a bill ; and prescribes that the contract shall b& 
interpreted according to the law of the place where such contract is made ; 
but the proviso to this clause exempts from its operation inland bills 
indorsed in a foreign country. The opinion of jurists, frhich has been 
recognized in the decisions of the English and American Courts, is that 
the contract, in respect of the circumstances essential to its validity, and 
the rights and obligations which result from it, is governed by the law* 
either of the place in which it is made, or in that of which it is to be per> 
formed. The place in which it is made is presumed to be that in which it 
is to be performed ; unless the contract expresses that it is to be performed 
in some other place. Hence the law of the country in which the con- 
tract is made is that by which it is to be entirely governed, unless it» 
performance is to take place elsewhere. The jurists treat as the forms 
and solemnities of the contract, whatever formality or ceremony, either 
as to time or place, or manner of making the contract, or as to its form^ 
whether it may be by parol, or must be in writing, its attestation or 
authentication, and whatever the law renders essential to the perfection 
and validity of the contract, and requires to be observed, as the condition 
on which it recognizes the existence of the contract : 3 Burge on Colonial 
and Foreign Law, 758. Thus if the law of the country where the con- 
tract is made, annuls a contract if made on a Sunday, or in a particular 
place, as a prison or a tavern ; contracts made in violation of such law,, 
would be void in whatever country they were sought to be enforced. 
So a contract made in Canada, which under the provisions of th& 
Statute of Frauds, is required to be in writing and signed by the party 
to be bound, would be invalid in every other country. But a patrol con- 
tract made in a foreign country whose law authorizes a similar contract 
by parol, would be valid and enforceable in Canada. It does not appear 
to have been sanctioned as yet, that if both the parties to a bill are 
foreigners, they should be presumed to contract according to the law of 
the country with which they are acquainted, namely that of the /place 
of their domicil, and not according to the law of the place with which they 
are unacquainted, though the contract may have been made there : 3 Burge 
on Colonial and Foreign Law, 776. 

' The cases make a distinction between a contract void for want of a 
stamp, by the law of the country where made ; and its rejection for want of 
a stamp, as evidence in the Courts of such country. If for want of a 
stamp, a contract made in a foreign country is void, it cannot be enforced 
here ; but if for want of the stamp required by the revenue laws of the 
foreign state, it cannot be received in evidence there, it is nevertheless^ 
admissible in evidence here : Bristow v. Sequeville, 5 Ex. 275. The rule 
is the same in the United States, — that if the stamp is required on a con- 
tract as a mere revenue imposition, the want of it will not be noticed ixk 
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foreign Courts. But where a contract, for want of a stamp is void by Sec. 71^ 
the law to which it is subject, it is void everywhere : WhartorCs Conflict 
of LoMSy s. 688. It has been laid down as a settled principle, that no 
nation is bound to protect, or to regard, the revenue laws of another 
country ; and therefore a contract made in one country, by subjects or 
residents there, to evade the revenue laws of another country, is not 
deemed illegal in the country of its origin. This principle has been 
strongly argued against as being inconsistent with good faith, and the 
moral duties of nations : SUyry on Conflict of LawSf s. 257. Unfortunately 
from a very questionable subserviency to mere commercial gains, it has 
become an established formulary of the jurisprudence of the common 
law, that no nation will regard or enforce the revenue laws of any other 
country; and that the contracts of its own subjects made to evade or 
defraud the laws or just rights of foreign nations, may be enforced in its 
own tribunals : Ibidy s. 245. There would seem to be other reasons for 
not enforcing the revenue laws of a foreign country. Such laws are for 
the collection and enforcement of Crown or State dues, which are imposed 
upon the subjects of the foreign country for the support of their govern- 
ment. From necessity, it is the universal practice of nations to attach a 
penalty to a breach of their revenue laws ; and it is a universally conceded 
maxim that the penal laws of one country are, under no circumstances 
whatever, to be executed in another ; and even under our extradition trea- 
ties the ''crime" must be one defined by Canadian law. Besides being 
penal, there is a variety of rules for the administration of the revenue 
laws of foreign nations. Some provide no relief against a breach ; others 
give a limited time within which the duty or tax may be paid ; othera 
increase the quantum of the duty or tax, and allow it to be paid up to the 
time of trial. The forum of litigation would have no jurisdiction to grant 
relief, where such is permitted by the foreign law ; and it has no machinery 
to enforce the original or increased duty or tax ; for the foreign govern- 
ment has no revenue officer for the collection of such duty or tax within 
its jurisdiction. And if the forum recognized such revenue laws in gen- 
eral, it would have to enforce them in their details. The general words 
of this clause clearly exclude the rules of the foreign law as to evidence ; 
but they are extensive enough to prevent the recognition or application of 
any rule of a foreign law which makes the contract in a bill or note void, 
as well as inadmissible as evidence, for want of a stamp. 

Illustrations. 

A bill drawn by a domiciled Scotchman when in Paraguay upon a 
drawee in Scotland, who did not accept, in favor of a Frenchman residing 
in Paris, is an inland bill between drawer and payee, and the Court will 
not give effect to the law of Paraguay, that such bill is void for want of a 
stamp : Stewart v. Oeloty 9 Sess. Cas. 3 Sec. 1057. 

A holder may recover in an English Court on a Mil drawn in France on 
a French stamp, although, in consequence of its not being in the form 
required by the French code, he had failed in an action which he had 
brought on it in France : Wynne v. JacksoHy 2 Russ. 351. 
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Sec 71- ^ This clause of the proviso is a modification of the rule prescribed in 
' subs, (a) ; and allows the Court, in an action on a bill issued out of Canada, 

and therefore a foreign bill, to exclude evidence of the foreign law ; and to 
deal with the case as between the parties who had negotiated, held or 
become parties to it, as if it were an inland bill. It sometimes happens 
that the evidence of foreign experts, perUus virtute officii, as to the law of 
their own country, is conflicting ; and in the case of Re Marseilles R. <k L, 
Co,, 30 Ch. D. 603, the learned judge intimated that upon the evidence 
of French experts, he would have had great difficulty in saying what was 
the law of France, with regard to the facts before him. Such a case of 
difficulty was observed upon by Lord Langdale, M. R. , in an earlier case 
as follows : If the utmost strictness were required in every case of 
proving foreign laws, justice might often have to stand still ; and there 
may^ therefore, be cases in which the judge might, without impropriety, 
take upon himself to construe the words of a foreign law, and determine 
their application to the case in question, especially if there should be a 
variance, or want of clearness, in the testimony : Nelson v. Bridport, 8 
Beav. 537. Where the foreign law differs from our law, it should be 
pleaded : Hope v. Caldioelly 21 U. C. C. P. 241 ; Robertson v. Caldwell, 31 
U. C. Q. B. 402. V 

Illustrations. 

A bill was drawn and accepted in Paris, payable in England ; — Held, 
that although the rule is that the validity and interpretation of a contract 
are governed by the law of the country where made, yet the consequences 
of non-payment are to be governed by the law of the country where the 
payment was contracted to be made ; and the default having been made in 
England, interest was payable according to English, and not the French, 
law : Cooper v. Earl Waldegrave, 2 Beav. 282. 

B. acted as agent in Malta for A. , for the purpose of buying and remit- 
ting to him in England, bills on England, on account of money received by 
B. in Malta. In the course of the agency he purchased bills in Malta, 
and indorsed them to A. without any reservation in the indorsement as to 
his liability ; — Held, that in the absence of special circumstances, shewing 
that any liability was intended by the general mercantile law, which must 
be taken to be in force in Malta, that B. was not liable to A. upon the 
bills being dishonored : Castrique v. Buttigieg, 10 Moore P. C. 94. 

A bill of exchange was drawn in France by a domiciled Frenchman in 
the French language, but in the form of an English bill ; it was accepted 
by an English company, to which it was addressed, and was then indorsed 
in France by the drawer to an Englishman, but in a form which was 
invalid according to the French law ; — Held to be an English bill of ex- 
change for all purposes : Smallpage's and Brandon*s Causes, 30 Ch. D. 596. 

^ This clause deals with the interpretation of the contract of drawing, 
accepting, and indorsing, a foreign bill ; but the proviso exempts from its 
operation, inland bills indorsed in a foreign country. The contract of the 
drawer and indorser of a foreign bill is not an engagement to pay the bill 
at the place in which it is drawn, but to guarantee that it shall be accepted 
and paid there by the person on whom it is drawn ; and on his default, 
that they will re-imburse the holder the prinicipal damages, in the place 
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where the contract is made ; that is where it was drawn in the one case, Sec 71< 

and in the other wheie it was indorsed : 3 Burge on Colonial and Foreign 

Law, 773. The lex loci contractus determines the rate of damages which 

are recoverable. The drawer is liable for those given by the law of the 

place where the bill is drawn ; but the indorser is liable for those given 

by the law of the place where he indorsed the bill : Ibid. Bat the case of 

indorsing an inland bill in a foreign country is appropriately made subject 

to the laws of Canada. An inland bill is, by its definition in s. 4 a home 

^contract, and is not subject to foreign law ; and therefore all its incidents 

as to form, and the rights and liabilities of the parties to it, must conform 

to the law of its own country. 

Illustrations. 

If a bill is drawn in .one country and payable in another, and dishonor- 
ed, the drawer is liable according to the lex loci contra^etua, and not the 
law of the country where the bill is made payable : Allen v. Kemhle, 6 
Moore, P. C. 31. 

A bill drawn, . accepted and payable in England, was indorsed in France 
according to English law, but not according to the law of France. The 
s drawer who was the indorser, and indorsee were, when the bill was made 
and indorsed, subjects of France, resident and domiciled there ; — Held, 
that the contract of the acceptor must be governed by the law of England, 
and therefore the indorsee could maintain an action in England against 
the acceptor : Lehel v. Tucker, L. R. 3 Q. B. 77. 

A bill was drawn in France upon and accepted by the drawee in Ix)ndon, 
and indorsed in France, but not so as to convey to the indorsee, according to 
the French law, any property in, or right to sue upon, the bill there in his 
own name ;— Held, that by the law of France such indorsement operated 
as a procuration, and entitled the indorsee to sue in his own name, and 
that therefore the acceptor was liable to an action in this country at the 
suit of such indorsee : Bradlaugh v. De Bin, L. R. 3 0. P. 538 ; L. R. 6 
C. P. 473. See Story on Conflict of Laws, (8fch ed.) p. 440?i. * 

A bill drawn and indorsed in England upon French subjects, was 
accepted by them in Paris, and was payable on the 5th October, 1870. 
Before that date, the French Government in consequence of the Franco- 
German war, enlarged the time for the payment and protesting of bills 
of exchange, by which the bill did not become payable until the 6th 
September, 1871 ;— Held, that the enlargement of the time of payment 
did not release the indorsers : BouquHte v. Oveimanny L. R. 10 Q. B. 
520. But see the next case. 

The rights and liabilities of the indorser and indorsee of a bill depend 
npon the law of the place where the contract of indorsement is made : 
Horne v. Bouquette, 3 Q. B. D. 514. 

By the law-merchant a bill of exchange may be indorsed abroad, and 
the indorser undertakes some liability in respect of such indorsement 
abroad which raises a contract between the immediate indorser and 
indorsee : Ibid. 

A. in England drew a bill on B. in a foreign country, which, after 
having been negotiated through another foreign country, was presented 
to B. , who refused to pay because the law of the country in which he 
resided, prohibited such payment ; — Held, that the drawer was liable for 
the whole amount of the re-exchange between the different countries : 
Mellish V. Simeon, 2 H. Bl. 378. 

30 



1 
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S6e< 71- A note made here payable at a place in the United States, without^ 
limiting it ** not otherwise or elsewhere," is payable generally, and the 
law and currency of the place of contract must govern : Hooker v. Leslie, 
27 U. C. Q. B. 295. See also Meyer v. Hutchinson, 16 U. C. Q; B. 476. 

A fixed law at the foreign place of drawing, jab to the damages and 
interest for non-payment of a bill, binds the drawer as a part of his con- 
tract : Be State Insurance Company , 32 L. J. Ch. 300 ; 9 Jur. N. S. 298. 

A. being a resident in Ontario, while temporarily in New York, drew a- 
bill on B. in Toronto, in favor of a New York firm, which was refused 
acceptance, and protested ; —Held, that the contract, notwithstanding 
that A. and B. are domiciled in Ontario, must be governed by the law of 
New York : Story v. McKay 15 Ont R. 169. 

In declaring on a note drawn in a foreign language, its meaning in 
English may be averred, as in this form : the sum of two hundred louis 
current money, meaning thereby the sum of two hundred pounds of law^ 
ful money of Canada : Gibb v. Morisettey 4 U. 0. Q. B. 205. 

Where a note made and payable in Ogdensburg, New York, matured 
before the United States made treasury notes a legal tender there, the 
plaintiff was held entitled to the sum made payable by the note at the 
time it matured, without reference to the rate of exchange existing 
between Canada and the United States, at the time of the trial : Judson 
V. Griffin, 13 U. C. C. P. 350. 

* ** The Law of Canada." The sources of the Canadian law have been 
various ; and there has been as yet no judicial decision giving an exact 
and accurate rendering of the term *' Law of Canada." In considering 
the general question, it must be remembered that part of the territory now 
within the jurisdiction of the Dominion, was acquired by settlement, and 
part by conquest. The parts, so separately acquired, have to be brought 
within the operation of clear and well recognized rules, by which the 
sources of their original laws may be ascertained and determined. These 
rules were promulgated by the Imperial I'rivy Council in 1722, as follows : 
(1) In countries originally settled by British subjects, the common and sta- 
tute laws of England established at the settlement, and applicable to their 
situation and condition, are in force ; but not the laws made after such 
country had been inhabited by the English, unless such later laws were 
made expressly applicable to the colonies : 2 P. Wins. 75. In countries so 
settled, there being no preceding laws in force, to contest the superiority 
with them, the common and statute laws of England applicable to their 
condition, are in force : Clark's Colonial Law, 7. (2) In countries acquired 
by conquest or cession, the former laws remain in force, until provision is 
made for their government by the Crown (which has the power of legislation 
by Order-in-Council), or by Parliament : Milts on Colonial Constitutions, 19» 
And there the conqueror may impose on the inhabitants what laws he 
pleases : 2 P. Wins. 75, (3) Until such laws are given by the conqueror^ 
the laws and customs of the conquered country are to prevail : Ibid. The 
King, without the concurrence of Parliament, has full power of legislation 
in a conquered country ; but such legislation is subordinate to the Ring's 
own authority in Parliament ; and he cannot change fundamental princi- 
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pleB, which form part of the constitution. But where a local constitution is S6C. ?!• 
granted to a colony acquired by conquest, the Crown, by such grant, pre- 
cludes itself thereafter from the exercise of the sole legislative authority 
over such colony, and such grant is irrevocable : Chapman v. HcUlf 20 
How. St. Tr. 239 ; 8 c. Cowp. 204. The territory of Ontario and Quebec 
was acquired by conquest in 1760; and by a Royal Proclamation of 1763, 
a small Province, called Quebec, was established within that territory, and 
was granted a local legislature which was authorized to make laws '*as 
near as may be agreeable to the laws of England." It was further pro- 
vided that until such laws were made, the inhabitants were to have *'the 
enjoyment of the benefit of the laws of England.". ^* As soon as Canada 
ceased to belong to France the law of Canada ceased to exist, and the law 
of England came in : " Per Smith, J., in Corse v. Corse, 4 L. C. J. 314. 
In 1774, the Quebec Act, 14 George III., c. 83, provided that within what 
is now Ontario and Quebec, **in all matters of controversy relative to 
property and civil rights, resort shall be had to the laws of Canada," 
(■. 8). The Constitutional Act of 1791, 31 George III., c. 31, which 
established the two Provinces of Upper and Lower Canada, authorized 
the local legislature of each province, to make laws for the peace, wel- 
fare and good government thereof. In Lower Canada, now Quebec, 
the French Canadian law has remained in force, except where it has 
been subsequently altered by Imperial legislation. The only English 
law introduced into Lower Canada (Quebec) was that relating to the 
tenure of lands: Stewart v. Botoman, 3 L. C. R. 211 ; the law relating 
to wills : Migneault v. Malo, L. R. 4 P. C. 123 ; and the law relating to 
bills and notes : Macdonald v. Whitfield, 8 App. Cas. 733. In Upper 
Canada, now Ontario, the French Canadian law was displaced ; and by 
the Act 32 George 111. c. 1, (now R. S. 0. 1887, c. 93) it was enacted 
that in all matters of controversy relating to property and civil rights, 
the laws of England then (1792) existing, should be the rule for the 
decision of the same. The territories of New Brunswick, Nova Scotia, 
and Prince Edward Island were established as settlements, soon after 
their discovery in 1497 : 1 Surge on Colonial and Foreign Law, xxxiv. The 
laws of Prince Edward Island are the laws of England, in force at the time 
of its acquisition : Ibid, 464. The whole of the English common law is 
recognized as in force in Nova Scotia, which originally included New 
Brunswick, excepting such parts as are obviously inconsistent with the 
circumstances of the country ; while, on the other hand, none of the 
statute law is received, except such parts as are obviously applicable and 
necessary : Uniacke v. Dickson, James, N. S. 287. The English common 
law was introduced into Manitoba and the North- West Territories by the 
Charter of the Hudson's Bay Company in 1670 : Connelly v. Woolrich, 11 
L. C. J. 197. In 1862, and 1864 the laws of England were declared to be 
in force within what is now Manitoba : Keating v. Moises, 2 Man. R. 47. 
In addition to these original sources of Canadian law, it has been held 
that, where the English and colonial laws are the same, the decisions of the 
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Sec 71* English Gonrts are binding on the Colonial Courts, as an authoritative con- 
' struction of the law. And that, as a general principle, an Act of a Colonial 

Legislature, where the English law prevails, must be governed by the 
same rules of construction as prevail in England ; and the English 
authorities upon an Act, in pari materia , are authorities for the interpre- 
tation of the Colonial Act: Catterallv. Catterallf or Sweetman, 1 Kob. Ecc. 
Rep. 580 ; 9 Jur. 951. And it is equally a general rule, that whc^^e a 
Colonial Legislature has passed an Act in the same terms as an Imperial 
Statute, and the latter has been construed by an English Court of Appeal, 
a similar construction of the colonial law should be adopted by the Courts 
of the Colony ; it being of the utmost importance that in all paHs of the 
Empire, where the English law prevails, the interpretation of that law by 
the Courts, should be, as nearly as possible, the same : Trimble v. HiU, 5 
App. Cas. 342. 

^ It is generally required as to bills of exchange, in order to fix the 
responsibility of other parties, that upon their dishonor, they should be 
duly protested by the holder, and due notice given to such parties. And 
the first question which niturally arises is, whether the protest and notice 
should be in the manner and according to the forms of the place iu which 
the bill is drawn, or according to the forms of the place in which it is 
payable. By the common law the protest is to be made at the time, in the 
manner, and by the persons prescribed, in the place where the bill is pay- 
able. But as to the necessity of making a demand and protest, and the 
circumstances under which notice may be required or dispensed with, 
these are incidents of the original contract, which are governed by the 
law of the place where the bill is drawn. They constitute implied con- 
ditions upon which the liability of the drawer is to attach, according to 
the lex loci contractus ; and if the bill is negotiated, the like responsi- 
bility attaches upon each successive indorser, according to the law of the 
place of his indorsement, for each indorser is treated as a new drawer : 
Story on Conflict of Laws, s. 360. Locibs regit actum is a canon of g^eral 
jurisprudence, and in the absence of contrary evidence, applies to a sys- 
tem of foreign law ; and the rule flowing from it is, that ''the formal 
requisites demanded for a contract by the law of the place where it is 
made, are sufficient for it everywhere :" Weatlake on InterruUional Law, s. 
171. 

Illustrations. 

Where a foreign bill, payable in France, is dishonored, due notice of 
dishonor by the acceptor is parcel of the contract, and it is sufficient 
for the indorsee to shew that he had given the indorser such notice of the 
dishonor and protest as was required by the law of France : RothachUd v. 
Gurrie, 1 Q. B. 43. 

Where in the case of a bill payable at a particular place in a foreign 
country, there is no evidence of presentment there, nor of the law of 
that country on the subject, the rules as to presentment must be deter- 
mined by our own law : Buffalo Bank v. Truscott, U. C. M. T. 2 Vic. 
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^ By the par value of real moneys is meant the equality of the intrinsic SeC- 71. 
value of the money of one country with another ; and by the par of 
exchange, the proportion that the imaginary moneys of any country bear 
to those of another, so that the rise and fall of an exchange, must be 
attributed, either to the current price of the coins of one country, or to 
an extraordinary demand in one place for money in another; or it may be 
sometimes owing to both. The term ** exchange " means a bartering, or 
exchanging, the money of one kingdom with sCnother, which is always 
effected by the intervention of two or three lines of writing on a slip of 
paper : Beawta, Lex MerccUoria, 562. |,A bill of exchange is the substitute 
for the actual transmission or exchange of money by sea or land : Par- 
sons V. Armor, 3 Peters (U. S.) 413. 

* The maturity, or due date, of a bill of exchange depends upon the 
number of days of grace allowed in the counti-y where the bill is payable. 
In some countries, no days of grace are allowed ; while in others, where 
they are allowed, they vary from three to fifteen days. See notes to 
8. 14. 

^® There is no similar clause in the English Act. Prior to this Act, it 
had been held in Ontario, that a protest of a notary of a foreign country 
was no evidence of the facts therein stated, as the statute C. S. C. 57, s. 
6, making a protest prima facie evidence of those facts, only applied to 
protests made by notaries of the former Province of Canada : Griffin v. 
Judson, 12 U. C. C. P. 430. Nor was a protest of a foreign bill by a 
foreign notary, evidence of notice of dishonor, although the notary certi- 
fied therein that he had given the parties due notice of dishonor : Etoing 
V. CamAron^ 6 U. C. O. S. 541. But in England it was held that the 
dishonor of a foreign bill presented abroad, could be proved by producing 
the protest attested by a notary public : Anon. 12 Mod. 345. 



PAKT III. 

CHEQUES ON A BANK. 

T2. A cheque is a bill of exchange drawn on a bank, cheque is 
payable on demand : i exchange. 

•^ Imp.Act,s.7& 

2. Except as otherwise provided in this part, the provis- 8"^e4?». 
ions of this Act applicable to a bill of exchange payable on p^^tliins 
demand apply to a cheque. 2 Sequel! 

^ Cheques on a bank are the modem substitute for the ** goldsmith's 
notes" of former times. See p. 8, ante. The definition of a bill of 
exchange is given in s. 3 ; and of a bUl payable on demand in s. 10. 
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Sec. 72* All cheques are inland bills of exchange, and are subject to the conditions 
attaching to them as such. But all bills of exchange are not cheques, 
nor subject to all the rules applicable to cheques. Thus an authority 
to draw cheques, does not necessarily include an authority to draw bills: 
Forest v. Mackreth, L. R. 2 Ex. 163. Further, a cheque is intended for 
prompt presentment and payment, while a bill payable on demand, is 
intended to be a continuing security. ** Marking" a cheque is not neces- 
sarily an acceptance of the cheque, unless it is in the form prescribed by 
s. 17. The definition of a bill of exchange completely embraces in it a 
cheque. A cheque like a bill of exchange, is an unconditional order in 
writing addressed to a bank requiring it to pay a sum certain in 
money, at a fixed or determinable future time, that is on presentation ; 
but it has not, like an ordinary bill, days of grace. Though it has not all 
the privileges of a bill, it is as much a negotiable instrument ; and the 
holder to whom the property in it has been transferred for value, either 
by delivery or indorsation, is entitled to sue upon it, if, upon due pre- 
sentment, it is not paid : McLean v. Clydesdale Banking Co,, 9 App. Ceis. 
95. This part III. does not apply to private bankers. 

Illustrations. 

Cheques, like bills, are negotiable instruments, generally payable to 
bearer, but sometimes to order, requiring as essentials, a drawer, drawee, 
and payee : Hewitt v. Oooderich, 10 Ala. 340. 

A bank cheque is an inland bill of exchange ; and, in general, is governed 
by the law applicable to bills of exchange and promissory notes : Minium 
V. Fisher, 4 Gal. 36. 

A cheque upon a bank, until accepted, is merely an order upon the 
bank. The bank is not liable upon it ; and it may be revoked : Schneider 
V. Irving Bank, 1 Daly, (K. Y.), 500. 

Where a cheque was drawn upon a banker, payable to bearer, and the 
person who received it wrote his name on the back of it, and passed it 
away to another ; the person so indorsing was held liable as an indorser to 
the person to whom he had passed it : MacdoncUd v. Union Bank, 2 Sess. 
Gas. (Scot.), 3 Ser. 963 ; s. p. Keene v. Beard, 8 G. B. N. S. 372. 

Banks are bound to known the signatures of their customers ; and 
therefore a bank which has paid a cheque which has been forged, cannot 
recover back the money from the person to whom it has paid it : National 
Bank v. Grocers National Bank, 35 How. (N. Y.) 412. 

Although the date of a cheque is not material to its validity, it is as to 
the period of its payment. Therefore the payment by a. bank of a post- 
dated cheque before the day of its date, is a payment in its own wrong : 
Oodin V. Bank of the Commonwealth, 6 Duer. (N. Y.) 76. 

The reasonable and established usages and customs of banks, enter into 
and become part of the contracts made with them by persons having 
knowledge of such usages and customs, and must receive due weight in 
expounding such contracts : Brent v. Bank of Metropolis, 1 Peters, (U. 
8.) 89. 

A bank is not bound to receive on deposit the funds of every man who 
offers them ; but has the right to select its customers : Thatcher v. Bank 
oftheStaU, 5 Sand. (N. Y.) 121. 
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A cheque is not an assignment by the drawer to the payee of a debt or Sec. 78l 

a chose in action ; and the payee of the cheque has no right of action for "^ r— ' 

its dishonor against the banker on whom it is drawn : Schroeder v. CentrcU 
Banky 34 L. T. Rep. 7^5. See also Hopkinson v. Forster, L. R. 19 Eq. 74. 

The bearer of a cheque is the person entitled to the money, and he may 
transfer it to any other person, and whoever has possession of it, as 
bearer, is entitled to the amount stated in it, and to maintain an action 
on it : Ancona v. MarkSy 7 H. & N. 696. 

The rule of law as to bills of exchange and promissory notes, — that an 
indorsee taking them after maturity, takes them upon the credit of, and 
<can stand in no better position than, his indorser, — does not apply to 
cheques : London and County Banking Co. v. Oroome^ 8 Q. B. D. 288. 

A banker cannot debit his customer with the payment made through a 
forged indorsement of a bill, unless there are circumstances amounting to 
a direction from the customer to the banker to pay without reference to 
the genuineness of the indorsement, or equivalent to an admission of its 
genuineness, so as to preclude the customer from shewing it to be forged : 
BoberU v. TuckeVy 16 Q. B. 600. 

Where a bank, without the authority of its customer, counted out the 
amount of such customer's deposit, and handed it over to a sheriff, who 
held an execution against the goods and chattels of the customer, it was 
held that the amount so paid was the bank's money, and not the money 
of the customer : Ganoll v. Coney 40 Barb. (N. Y.) 220. 

Where a draft in the usual form of a cheque, is made payable on a 
future specified day, it is prima facie but not conclusive evidence that the 
instrument is a bill of exchange, and as such entitled to days of grace : 
Andrew v. Blachlyy 11 Ohio St. 89. 

When, however, such an instrument is designed by the parties as an 
absolute transfer aad appropriation to the holder of so much of an 
actually existing fund in a bank belonging to the drawer, it is neverthe- 
less a cheque, and not a bill of exchange, and is not entitled to days of 
^race. Ibid, 

A cheque post-dated seven days, cannot in substance be distinguished 
from a bill of exchange at seven days date : Forater v. Ma^krethy L. R. 
2 Ex. 163. 

A cheque given in settlement of losses at matching coppers, is a not>e of 
hand given in consideration of a gambling debt, and such a security is 
void, even in the hands of fxma flde holder for value : Sumfmerfeldt v, 
WortSy 12 Ont. R. 48. 

^ These provisions are : s. 10, defining a bill payable on demand ; s. 14^ 
no days of grace ; capacity and authority of parties, s. 22 ; and the general 
provisions as to acceptance, indorsement, negotiation, holder in due course, 
presentment for acceptance and payment, notice of dishonor, contracts of 
acceptor, drawer and indorser, and discharge of bill. 

T3. Subject to the provisions of this Act — 

Presentownt 

(a) Where a cheque is not presented for payment within of c^oefor 
a reasonable time of its issue, l and the drawer or the per- ^»^'*S"^ 
son on whose account it is drawn had the right at the timQ ^PaS*""^* 

8B.72&78W 
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Sec. 73. of such presentment, as between him and the bank, to have 
the cheque paid, 2 and suffers actual damage through the 
delay, he is discharged to the extent of such damage, that 
is to say, to the extent to which such drawer or person is 
a creditor of such bank to a larger amount than he would 
have been had such cheque been paid ; 3 

UMje^and ' (ft) jn determining what is a reasonable time, regard 
govern. shall bc had to the nature of the instrument, the usage of 
trade and of banks, and the facts of the particular case;^ 

whenhoider fg) The holder of such cheque, as to which such drawer 

IS a creditor ^ ' ^ » 

of bank. qj. person is discharged, shall be a creditor, in lieu of such 
drawer or person, of such bank to the extent of such dis- 
cbarge, and entitled to recover the amount from it. 5 

^ The usage recognized by the cases is, that when a party receives a 
plain or uncrossed cheque, drawn on a bank in the place whero he resides, 
he should present it for payment not later than the day after he receives 
it. But if the cheque be crossed by the drawer before delivering it to the 
holder, such holder should deposit it in his own bank for coUection not 
later than the day after he receives it ; and the bank, the day next fol- 
lowing, present it to the bank on which it is drawn : Alexander v. Birch- 
field, 7 M. & Gr. 1061. In computing time, the non-business days men- 
tioned in B. 14 are excluded (s. 91). In the former case, the drawer of the 
cheque is held to be responsible one day, and in the latter case, two days, 
for the solvency of the bank on which he has given his cheque. When the 
person taking a cheque, and the banker, do not reside in the same place, 
the person taking the cheque should send it to his banker, or agent, by 
the next business post to the town where the bank is situated ; and such 
banker, or agent, should present it on the next business day, in order to 
be able to hold the drawer liable in case the bank on which it is so drawn 
suspends payment. See further, as to *' reasonable time," ss. 20, 36, 40 
and 45, and notes thereto. 

' A banker does not generally accept his customer's cheque ; the reason 
being that the banker is the debtor of his customer to the extent of the 
funds which he holds on his customer's account, with the obligation 
imposed upon him, arising out of the custom of bankers, of honoring his 
customer's cheques, to the extent of his customer's funds : Foley v. Hilly 
2 H. L. Cas. 28. 

Illustkations. 

A bank is bound by law to pay a cheque drawn by a customer within 
a reasonable time, after the bank has received sufficient funds belonging 
to the customer ; and the latter may maintain an action of tort against 
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the bank, for refusing payment of a cheque under such circumstances, SdC' 73- 

altiiough he has not thereby sustained any actual damage : MarzeUi v. ^— ^* ' 

Wmarna, 1 B. & Ad. 415. 

A. presented a cheque at a banking house. The cashier counted out the 
amount in notes, gold, and silver, and placed it on the counter. A. took 
it and counted it, and was in the act oi^ counting it a second time, when 
the cashier (having discovered that the drawer's account was overdrawn) 
demanded the money back, and upon A's refusal, detained him, ^tnd took 
it from him by force ; — Held, that the property in the notes and money 
had passed from the bank to the bearer of the cheque, and that the 
payment was complete, and could not be revoked. Chambers v. Miller, 
13 0. B. N. S. 125 ; s. c, 3 F. & F. 202. 

Where cheques drawn on the Bank of Montreal by the agent of the 
City Bank had been accepted by the manager of the former, who received 
the funds of the latter in return ; — Held, that the Bank of Montreal was 
responsible for the acceptance of its manager by his initials, especially as 
it had adopted the acceptance by accepting the funds of the City Bank in 
consideration therefor : Banqtie Nationale y. City Bank dh Bank of Mont- 
real, 17 L. C. J. 197. 

When a customer pays to his bankers a cheque drawn upon them by 
another customer, he must, in order to make them liable at all events, 
demand payment, or request that the amount may be placed to his credit: 
Boyd V. Emerson, 4 N. & M. 99 ; 2 A. & E. 184. 

A cheque crossed in blank was deposited by the holder in his bank, 
which two days afterwards presented it for payment, when it was dis- 
honored ; — Held, to be presented within a reasonable time: String field v. 
Lanezzari, 16 L. T. N. S. 361. 

As between the drawer of a cheque and the holder, no time, within six 
years, is unreasonable for presentment to the banker for payment, unless 
some loss to the drawer is occasioned by the delay : Laws v. Band, 3 C. B. 
N. S. 442. 

The drawer of a cheque is responsible on it until it is outlawed, and is 
not entitled to notice or other privileges, not evtn of presentment, unless 
it be shewn that, from want of such diligence, he had suffered damage ; as 
from the bank on which it is drawn having failed in the interim : Pratt v. 
McDougall, 12 L. C. J. 243. 

* The latter part of this clause is new. Formerly the drawer was abso- 
lutely discharged, if the bank failed. Now, by the operation of this 
clause, and clause (c), the drawer is discharged only to the extent of the 
damage he suffers ; and the holder is given the right of the drawer in 
recovering the amount from the bank, or proving the amount of the 
damages claimed against it in any winding up proceedings. 

Illustrations. 

If the holder of a cheque neglect to present the same for payment 
within a reasonable time, and the bank fails between the time of the 
drawing and the presentment thereof, the drawer is discharged from lia- 
bility, pro tanto the loss he has sustained by such failure : Daniel v. Kyle, 
5 Ga. 245. 

In an action by a trader against his banker for dishonoring his cheque, 
he having funds to meet it, substantial damages may be recovered, with- 
out proof of any actual damage : Rolin v. Steioard, 14 C. B. 595. 

31 
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Sec 73> ^A *' usage of trade and of banks" can only be established by evi- 
dence. A custom or usage would be binding and obligatory on all persons 
engaged in a certain trade, because long and universally acted upon by 
all personei in such trade, who may therefore be reasonably presumed 
to have made their contracts on the faith of it. The alleged custom 
could only be proved by a long, well known and acknowledged and 
universal usage and practice among bankers and traders to act in accor- 
dance with it : Bellamy v. MarjortbankSy 7 Ex. 387. See note 1 to this 
section, and the notes to ss. 26, 36, 40 and 45. 

Illustrations. 

Greater diligence is required in presenting a cheque for payment, than 
in presenting a common inland bill of exchange for paymenb : Oougk v. 
Stoats, 13 Wend. (N. Y.) 649. 

Where the parties reside in the same place, a delay of six days to 
present a cheque for payment, discharges the drawer : Ibid, 

A cheque drawn in Boston on a bank in Boston, was sent by mail to 
Rochester, N. Y., and there bought by a bank four days after its date, 
and was presented for payment two days after, in all six days from its 
date ; — Held, under the circumstances, no unreasonable delay, and that 
it was not subject to any equities between the original parties : Bank of 
Rochester v. HaiTis, 108 Mass. 514. 

Where the holder of a cheque did not present it to the bank for two 
years after its date, and omitted to give any notice of non-payment to 
the drawer, but the drawer never had funds in the bank sufficient to 
meet it, except ones, and then such funds were withdrawn imme liately 
af bar wards by himself, and the drawer sustained no loss by the <lelay in 
presentment ;— Held, that the drawer was not exonerated from liability: 
Hoyt v. Seeley, 18 Conn. 353. 

* This clause is new. Formerly it was held that there was no privity 
between the holder of a bill or cheque payable at a bank, and the bank 
wbich would give such holder a right of action against the bank. The 
holder of a cheque cannot sue the bank for refusing payment, in the 
absence of proof that it was accepted by the bank, or charged against 
the drawer : National Bank v. Millard, 7 Can. L. J. 44. 

^levocation ^4^ The duty and authority of a bank to pay a cheque 
authority, drawu on it by its customer are terminated by — 

(a) Countermand of payment ; 1 

(6) Notice of the customer s death. 2 

^ The terms used in this section indicate that the drawing of a cheque 
by a customer imposes a **duty" on, and conveys an "authority" to, the 
bank drawn upon, to pay such cheque on demand. As stated in note 5 
to s. 2, p. 25 arUe, the ordinary relation of bank and customer in regard 
to moneys deposited, and cheques drawn for the payment of such moneys. 
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is that of debtor and creditor. A bank is not obliged to pay a customer's Sec. 74- 

•cheques at all hazards. It should not do so, if it has had notice of such 

an act of insolvency as an assignment to a trustee, or assignee, for the 

benefit of creditors, and when the trustee or assignee has given notice of 

such assignment to the bank : Oriffin v. Rice, Hilt (N.Y.), 184 ; BeckwUh 

^. Union Bank, 9 N.Y. 211. But the trustee is not bound to notify the 

bank not to pay the cheque, as he might expose himself to the risk of an 

•action by a bona fide holder of the cheque : Ex parte RichdaU, 19 Ch. D. 

489. So a bank may refuse to pay a customer's cheque which he knows 

has been drawn for the purpose of committing a breach of trust ; as where 

the customer is an executor and intends to mis-apply the money, and the 

bank is privy to the intent : Gray v. Johnston, L. B. 3 H. L. 1. But it 

would be a most serious matter if banks were to be allowed, on light and 

trifling grounds, on grounds of mere suspicion or curiosity, to refuse to 

honor a cheque drawn by their customer, even although that customer 

might happen to be an executor or administrator : Per Lord Oaims, L. 

O., in Ibid. 

Illustrations. 

A bank is bound to honor its customers' cheques to the amount 
•deposited. And it is also bound to obey the orders of such customer 
•countermanding the payment of, or ''stopping," such cheques : GlydeadcUe 
Banky. McLean, lOSess. Cas. 4 Ser. 719. 

Where a person having funds in a bank drew cheqaes in favor of 
different persons, and he afterwards, before they were presented to the 
bank, forbade the bank to honor the cheques and drew out the whole 
fund; — Held, that the holder of a cheque which was presented to the 
bank after the drawer had countermanded payment, but before the fund 
was drawn out, was not entitled to claim the amount of the cheque from 
the bank: Dykersv. Leatlier Manu/acturtrs Bank, 11 Paigej[N. Y.) 612. 

Where a bank was notified by the drawer of a cheque not to pay it, 
which the teller agreed not to pay, but afterwards paid it to the holder 
-on presentation ; — Held, that the drawer could recover from the bank the 
amount of the cheque so paid : Schneider v. Irving Bank, 1 Daly (N. Y.) 
,500. 

^ This has been recognized as a rule in banking matters, although there 
has been no direct decision on the point, except in cases of donatio 
mortis causd, ** A cheque is nothing more than an order to obtain a cer- 
tain sum of money, and it makes no difference whether the money is at 
the bank or any where else. It is an order to deliver the money, and 
if the order is not acted upon, in the lifetime of the person who gives it, 
it goes for nothing :" Per Lord Romilly, M. R., in Hewett v. Kaye, L. 
R. 6/£q. 198. But where a bank held a deposit of a customer, and 
charged against it a bill which fell due after the customer's death, but 
"before it had received notice of his death, it was held entitled so to charge 
the amount of the* bill : Rogerson v. Ladbroke, 1 Bing. 93. See further 
HUl V. Royds, L. R. 8 Eq. at p. 292. But where a bank held a cus- 
tomer's notes which fell due after his death, it was held that they wera 
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Sec 74- not entitled to charge them against the deposit of money standing to his 
' credit at the time of his death, but must pay over the deposit to his^ 

executor, and share in the dividends from bis estate with the other credit 
tors : Re Farmers Bank, 48 Pa. St. 57. Nor can the bank so charge such 
notes, although the deposit is the proceeds of the discount of the note» 
sought to be charged : Rogeraon v. Ladbroke, 1 Bing. 93. See also, note 
1, p. 192. 

Grossed Cheques, i 

15. Where a cheque bears across its face an addition 
of— 

cropsingof (a) The word " bank " between two parallel transverse 
defined. lines, either with or without the words "not negotiable;" or 

Imp. Act,8.76 

Bs. i23&'i24. (6) Two parallel transverse lines simply, either with or 
without the words " not negotiable ; " 

That addition constitutes a crossing, and the cheque is 
crossed generally : 

f^ing of 2. Where a cheque bears across its face an addition of 
cheques. ^j^^ name of a bank, either with or without the words 
** not negotiable," that addition constitutes a crossing, and 
the cheque is crossed specially and to that bank. 2 

* The custom of crossing cheques with the name of some bank, was origi- 
nated by the clerks of the banks, when depositing cheques in the London 
Clearing House, writing across the cheques the name of the bank that 
deposited them, in order that the clerks of the clearing house, when 
making up the accounts, might know by which bank each cheque had 
been deposited. This practice had nothing to do with the restriction of 
the negotiability of cheques ; for at the time it was done the cheques were 
in the course of payment, or presentation for payment, and their negoti- 
ability was at an end. The form was afterwards adopted by customers, 
and is said to have been originally intended as a direction to the bank 
drawn upon, to pay the amount of the cheque only to the bank so named* 
But in an early case (1828), it was held, that such crossing did not restrict 
the negotiability of the cheque ; and amounted only to a direction to pay 
some bank, and not necessarily the bank originally named ; and that the 
holder might substitute another bank. The effect of such crossing of 
cheques came more prominently before the English Courts in 1852, in a 
case where a cheque had been drawn by trustees, to be deposited to a trust 
account, and was crossed for the Bank of England ; but the agent of the 
trustees struck out the crossing, and crossed it in the name of his own 
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l^ank, which collected the amount from the drawers' bank ; by which See 75. 
means the agent misappropriated the trust fund. The drawers then ' 

brought an action against their bank, for improperly paying the cheque, in 
disregard to their crossing it for the Bank of England. Some evidence of 
a custom of banks in regard to such crossed cheques was given ; but the 
"Court held that no usage or custom regulating such crossing of cheques 
had been established ; and that even if such a custom had been proved to 
have existed in fact, it would be incapable of being supported in point of 
law. Such crossing of a cheque would restrict its negotiability as a cheque, 
and would have the effect of rendering the instrument no longer a cheque, 
but by a mercantile artifice would make it of a higher nature as a security : 
Bellamy v. Marjorihanhsy 7 Ex. 389, 16 Jur. 106. This decision was a 
surprise to the banks, and led to the passing of an Act, in 1856, which 
provided that a cheque bearing across its face the addition of **the name 
of any banker, or of the words * and Company,' " should be payable only 
through some banker ; thus making the payment of such crossed cheques, 
otherwise than through a banker, invalid in law. Under this Act, it was 
held that the ** crossing" was no part of the cheque, and that its fraudu- 
lent obliteration was no forgery of the cheque; and that the payment by the 
bank, without negligence, of such a cheque with the crossing obliterated, 
to the holder, who was not a banker, was good as against the drawer : Sim- 
mans v. Taylor, 8 C. B. N. S. 528. This case led to the passing of another 
Act, in 1859, making the crossing of a cheque a material part of it, and the 
obliteration of such crossing, forgery. Then occurred a case which is said 
to have startled the commercial community. A crossed cheque was stolen 
after it had been crossed with the name of the holder's bank, and was 
transferred for value to a bona fide holder, who deposited it in the bank of 
which he was a customer. The customer's bank presented it to the bank 
•on which it was drawn, which paid the cheque, although it had not come 
1» it through the bank with whose name it had been crossed. It was 
held, that the negotiability of the cheque was not affected hy the statutes, 
and that the law had imposed no liability on a bank which neglected the 
directions of the crossing, when the cheque had come through the hands 
^f a bona fide holder ; that the crossing operated as a mere caution ; and 
that the original holder could not recover against the paying bank : Smith 
V. Uvion Bank, 1 Q. B. D. 31. In another case where a cheque crossed 
to the A. bank was stolen from the payee, and his indorsement forged, 
and ultimately came into the hands of a bona fide holder for value, who 
deposited it in his own bank, which sent it to the B. bank, to which 
the drawer's bank paid it, not perceiving or disregarding the crossing to 
the A. bank, it was held that the drawer's bank improperly, and with- 
out authority, had paid it to the wrong bank, and could not therefore 
charge it against the drawer's account : Bobbett v. Pinkett, 1 Ex. D. 369. 
Again Parliament was appealed to on behalf of the banking and mercan- 
liile community for relief, and passed the " Crossed Cheques Act, 1876," 
"which contained nearly all the provisions of the present Act as to the 
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Sec. 75- mode and effect of crossing cheques, and providing for their being " non- 
negotiable " in certain cases.* " No prudent banker should pay a crossed 
cheque otherwise than to a banker. If he did so he would run the risk 
of the bearer of the cheque having no title to it: " per Parke, B., in Bel- 
lamy V. MarjvribankSy 7 Ex. 404. See also the notes to the other sec- 
tions. 

* The English Act provides for the crossing of a cheque by writing 
across its face the name of a banker, or the words " and company ;" bul; 
the latter words are inapplicable in Canada, for the reason that they are 
not authorized by this Act, and any such crossing would not, therefore, 
be protected ; and for the further reason that the banks in this country 
are corporations, while in England they may be either partnerships or* 
corporations. The Bank Act R. S. C. c. 120, prohibits the use of the title 
*' bank" by individuals or a firm, unless under certain restrictions. A 
crossed cheque differs from one not crossed, (1) in the restriction as to the 
character of the person to whom it must be presented ; and (2) in the 
relief which is afforded to the person paying it into his bank, from respon- 
sibility for the negligence of the bank. The necessity, by reason of the 
crossing, of placing the cheque in the hands of a bank, will be found 
to oppose some impediment to a fraudulent holder in dealing with the 
cheque, and making it available for his own purposes. And it is reason^ 
ably clear that the practice of crossing cheques is primarily for the pro- 
tection of the owner of the cheque ; and secondarily for the protection. 
of the drawer, and his bank. The Act provides for two kinds of crossed 
cheques. (1) Those ** crossed generally ^^^ which must be deposited 
in 8ome bank, and collected by such bank. (2) Those " crossed spe- 
cially " which must be deposited in the particular bank named on the 
cheque, and collected by such bank only ; subject, however, to the power 
given by sub-s. 5 of s. 76. In the first case the holder of the cheque 
selects the bank ; and in the second case the drawer of the cheque selects- 
the bank, in which the cheque is to be deposited for collection. In cross- 
ing a cheque there must be either ; — 

(1) Two parallel transverse lines simply; or 

(2) Written between such two transverse lines (a) the words ^^Bank;"" 
or (6) the words ^^ Bank^ not negotiable ;" or (c) **not negotiable" 

Such transverse lines and words make the cheque "crossed generally." 
Or (3) written between such transverse lines the words (rf) " Bank 

* These conflicts between the legifilative and Judicial authorities in England have been 
made the occasion of fscme parcastic observations from judicial functiouaties, of which the 
following may be cited as specimens : 

''The legislature has aimed at making certain limitations to the negotiability of 
cheques ; but the statutes have been so framed and carried into effect that, whatever may 
have been the intenti< n of those enacting them, they have done little, if anyihiner, to 
restrict their negotiability:" Per Grore, J., in Uatthieuen v. Ltmdon and County Bank^, 
5 C. I'. D. 16. 

" Cavillers may say that such nice distinctions look exceedingly like nonsense. I can 
only answer that if Judges seem to talk nonpense, it is because Parliament has written' 
nonsense :" Per Brett, L. J., in Bradley v. Baylis, 8 Q. B. D. 236. 
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o/ " (naming the special bank intended) ; or (e) " Bank of 

not negotiaMe.** 

Sach transverse lines and words make the cheque "crossed specially. 




}) 



T6. A cheque may be crossed generally or specially by ^^^^%^^ 
the drawer: after iBfue. 

Imp.Act^t 

2. Where a cheque is uncrossed, the holder may cross it ^JJJJf* ^^ 
generally or specially : 

3. Where a cheque is crossed generally, the holder may ^^^J* 
cross it specially : 

4. WJiere a cheque is crossed generally or specially, the word« may 
holder may add the words " not negotiable : " 

5. Where a cheque is crossed specially the bank to which £j."JJn"iS5a 
it is crossed may again cross it specially, to another bank 

for collection : 

6. Where an uncrossed cheque, or a cheque crossed gener- crossing by 
ally, is sent to a bank for collection, it may cross it specially 

to itself : 1 

7. A crossed cheque may be reopened or uncrossed by uncrowing 

^ ^ ^ •f ^ ^ • ^ •' crossed 

the drawer writing between the transverse lines, and in- cheques, 
itialling the same, the words " pay cash." 2 

^ This clause provides for successive crossings after the cheque has been 
issued by the drawer. If the cheque is uncrossed when it comes into the 
hands of a holder, he may cross it generally or specially ; or a bank 
receiving it may cross it specially to itself ; and if it is crossed generally 
the holder or a bank may cross it specially. But only in the case provi- 
ded for in clause 5, can a specially crossed cheque be again crossed speci- 
ally ; and then by the bank named on the cheque, and onl^ for the 
purpose of collection. 

^ This clause is not in the English Act. But such a practice as above 
sanctioned, seems to have prevailed in England by which the drawer of 
:b cheque may strike out a crossing at the request of the drawer, and 
write * ' Pay cash" on the cheque instead. Whether the words " Pay cash," 
mean that the cheque is to be presented direct to the drawer's bank, or that 
it may be deposited in another bank in the usual way, is not clear. The 
original order in the cheque is a direction to pay cash, whether the cheque 
is crossed or not. The words must be written ** between the transverse 
lines," and initialed. 
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Sec 77. TT. A crossing authorized by this Act is a material part 
oronsinjfis of the chequc ; it shall not be lawful for any person to 
part of obliterate or, except as authorized by this Act, to add to or 
imp.Act,8.78 alter the crossing, l 

^ The effect of this clause is to make the provisions of the Act '(s. 63) 
as to * ' material alterations" in bills of exchange, applicable, by analogy, 
to what is here defined to be the crossing of cheques. 

ba"nk M to '^^- Where a cheque is crossed specially to more than 
XqSfg. ^^® bank, except when crossed to another bank as agent 
imp.Act,8.79 fQj, collecfcion, the bank on which it is drawn shall refuse 
payment thereof : l 



Liability for 

improper 

payment. 



When lia- 
Ibility does 
not accrue 



2. Where the bank on which a cheque so crossed is 
drawn, nevertheless pays the same, or pays a cheque crossed 
generally otherwise than to a bank, or, if crossed specially, 
otherwise than to the bank to which it is crossed, or to the 
bank actino: as its agrent for. collection, it is liable to the 
true owner of the cheque for any loss he sustains owing to 
the cheque having been so paid : 2 

Provided, that where a cheque is presented for payment 
which does not at the time of presentment appear to be 
crossed, or to have had a crossing which has been obliterat- 
ed, or to have been added to or altered otherwise than as 
authorized by this Act, the bank paying the cheque in 
good faith and without negligence shall not be responsible 
or incur any liability, nor shall the payment be questioned 
by reason of the cheque having been crossed, or of the 
crossing having been obliterated or having been added to 
or altered otherwise than as authorized by this Act, and 
of payment having been made otherwise than to a bank 
or to the bank to which the cheque is or was crossed, or to 
the bank acting as its agent for collection, as the case may 
be. 3 

^ The words of this clause make it imperative on the bank on which 
the cheque is drawn, not to pay any cheque which has two or more special 
crossings on it, other than those authorized by sub-e. 5 of s. 76. This is 
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evidently a corollary to the plain intention of the Act in authorizing the Sec- 78- 
«rosaing of a cheque. The use and object of crossing a cheque, is highly '^"^ 

beneficial to the public, and is a protection and safeguard to the owner of 
the cheque, by securing payment through a banker, in order that it may 
be easily traced to whose use the money paid on a cheque was received : 
Bellamy v. Majorihanks, 7 Ex. 403. 

2 A bank disregarding the provisions as to (1) the duplicate or "spe- 
cial" crossings ; (2) the ** general" crossing to a bank ; or (3) the "special" 
crossing to a bank, as well as that authorized by sub-s. 5 of s. 76, is liable 
to the true owner of the cheque for any loss he may have sustained by 
reason of the bank's disregard of the law. 

^ A bank paying a cheque under the circumstances set out in this 
clause may find itself on the border line of danger, if not within the 
lines, and subject to the penalties of negligence. An early case on 
crossed cheques, intimated that the crossing of a cheque was equivalent 
to a direction and warning to a banker, as to the mode of payment ; and 
that where a banker paid a crossed cheque other than to a bank, it " would 
be strong evidence of negligence." If, on an inspection of the cheque, 
«ome alteration or incongruity is apparent on the face of it, then the bank 
is put upon inquiry ; and it has been held that " an alteration may be an 
apparent one, even if it is not an obvious one to all mankind." This 
proviso corresponds with the proviso to s. 63, as to non-apparent altera- 
tions. See the notes and cases to that section. 

19. Where the bank, on which a crossed cheque is Protection 

*^ of bank aod 

drawn, l in good faith and without negligence pays it, if ^'^JJ®' 
crossed generally, to a bank, or, if crossed specially, to the ^®J^5^ 
bank to which it is crossed, or to a bank acting as its agent i°>pacM.8o 
for collection, the bank paying the cheque, and if the 
cheque has come into the hands of the payee, the drawer, 
shall respectively be entitled to the same rights and be 
placed in the same position as if payment of the cheque 
had been made to the true owner thereof. 2 

* The words " bank on which a crossed cheque is drawn," are scarcely 
accurate, and strictly might be held to include only a crossed cheque 
issued by the drawer. But the evident intention of the clause is to cover 
all cases of cheques crossed by the drawer, as well as the cases of original 
uucrossed cheques which subsequently to their issue, are crossed generally 
or specially by the holder, or a bank, as authorized by s. 76. 

* This clause may be applicable to the payment of crossed cheques 
which have been lost by, or stolen from, the holder. The protection to the 
bank intended by this clause, depends upon whether it has acted in good 
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^. faith, and without negligence, in paying a crossed cheque. The protection 
to the drawer depends upon whether the cheque has come in£o the hands- 
of the drawee. If it has, then whatever casualities may have overtaken 
it, prior to its payment by the bank, the drawer is discharged from respon- 
sibility. See as to ** good faith," note 1, p. 264. 



Holdei's 
title to 



80. Where a person takes a crossed cheque which bears 
^^^uM. ^^ i^ ^he words " not negotiable," he shall not have and 
imp.Aet,8.8i jj^^j^u j^^^ ]^q Capable of giving a better title to the cheque 

than that which had the person from whom he took it. l 

*A cheque crossed **not negotiable," is still transferable; but it& 
negotiable quality is limited. It is put on a similar footing with an over- 
due bilL A holder who has a good title can still transfer it, and the 
transferee is entitled to receive payment ; but where the title of the 
transferor is defective, a subseauent holder for value is deprived of the 
protection ordinarily afforded to a holder in due course. Suppose & 
cheque payable to bearer, and crossed "not negotiable," is stolen, the thief 
gets a tradesman to cash it for him, and the tradesman gets the cheque 
paid on presentment through a banker. The banker who pays, and the 
banker who receives, the money for the tradesman are protected ; but the 
tradesman would be liable to refund the money to the true owner, and 
assuming payment to have been stopped, he could not sue the drawer : 
Chalmeru on Bills, 241. This is a new fashioned cheque altogether ; and 
the Act says that if it is marked *'uot negotiable," the person who take& 
that cheque is to have no greater right than the person who gives it to- 
him. The customer of the bank gets no better title than his transferor,, 
not only when the cheque is marked * ' not negotiable, " but when it is not 
so marked, if it is not an open, but a crossed, cheque : Per Lindley, J.,, 
in Matthiessen v. Loiidon and County Bank, 5 C. P. D. 16. 

banrno? ^ ' ' Whcrc a bank, in good faith and without negligence,. 

I.wMf*** receives for a customer payment of a cheque croj^sed gener- 

imp.Act,8.82 g^]]y Qj. specially to itself, and the customer has no title, or 

a defective title thereto, the bank shall not incur any 

liability to the true owner of the cheque by reason only of 

having received such payment. 1 

* This clause reproduces one of the clauses in the ** Crossed Cheques Act, 
1876,*'under which Matthiessen v. London and County Bank, 5 C. P. D. 7, 
was decided, where it was held that when a banker, in good faith, receives 
from his customer a crossed cheque to which his customer has no title, or 
only , "a defective title, whether by reason of forgery of the indoi sement, or 
otherwise, he is exonerated from liability. ** When the bank has got the 
proceeds, and the true owner says to the bank, 'Hand me those proceeds,* 
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the legislature says : * No ; if you (the bank) have collected only the pro- Sec 81. 
ceeds of the cheque for your customer, we will not render you responsible 
for the proceeds where you have dealt with the cheque in the only way in 
which, as a matter of business, you could deal with it. If you have done 
anything more ; if you have applied it zo your own use, that is another 
matter. But if you have simply collected it through the clearing house, 
in the only way in which a banker collects cheques, and that is all you 
have done, the true owner shall look through you to the customer ; and 
he, and not you, must be responsible to the true owner for the proceeds : " 
Per Lindley, J. , Ibid. The first branch of the section (now s. 80), refers 
to any persoriy the second branch (now s. 81), refers to a banker. There- 
fore the section, having in the first part given a protection to those who 
put upon their cheque the words ** not negotiable," by which a person 
taking it shall not have, or be capaple of giving, a better title to the 
cheque than that which the person had from whom he took it, goes on in 
the second part to give a banker a further protection, whether he is 
included in the word person or not ; and a banker, if he has, in good 
faith and without negligence, received payment for a customer of a cheque 
crossed generally, or specially to himself, is not to incur any liability to 
the true owner of the cheque by reason only of having received such pay- 
ment : Per Grove, J., Ibid. Where the cheque is indorsed pro proc., the 
collecting bank will be held to have notice that the agent had but a limited 
authority ; and if it makes no inquiry as to the authority of the agent, such 
omission may be negligence, within the meaning of this clause, if it is 
found that the alleged agent had not the authority represented. 



PART IV. 



PROMISSORY NOTES. 



82. A promissory note is an unconditional promise in Promisaory 
writing mad^ by one person to another, signed by the maker, imp.AcM.88 
engaging to pay, on demand or at a fixed or determinable 
future time, a sum certain in money, to, or to the order of, a 
specified person, or to bearer : l 

2. An instrument in the form of a note payable to maker's indorsement 
order is not a note within the meaning of this section, unless ^ ™* *^* 
and until it is indorsed by the maker : 2 

3. A note is not invalid by reason only that it contains collateral 
also a pledge of collateral security with authority to sell or not inTaii- 
dispose thereof : 3 
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Sec 82. 4. A note which is, or on the face of it purports to be. 
Inland and both made and payable within Canada, is an inland note : 

foreign. . 

any other note is a foreign note. ^ 

^ This is similar in effect to' the definition given in s. 3 of a bill of 
exchange, varied only in respect of the form and character of the con- 
tract. The bill being drawn as an " order," to which there are three 
original parties, the drawer, the payee, and the drawee, who after accept- 
ance becomes the acceptor ; while the note is drawn as a *' promise," and 
to which there are only two original parties, the maker and the payee. In 
a bill of exchange, the acceptor is the primary debtor to the payee, and 
the drawer is but collaterally liable. In a promissory note the maker is 
the primary debtor to the payee. The acceptor is not the creator of 
the bill, and his contract is supplementary, and may be conditional ; 
while the maker is the creator of the note, and his contract is final, and 
must be unconditional. Then, if both classes of securities are negotiable, 
there are similarities in the relations of the persons who subsequently 
become parties to them as indorsers. The payee of a note by indorsing 
it, stands in the same relation to the subsequent parties as the drawer of a 
bill ; and the maker of a note is subject to the same liabilities as the 
acceptor of a bill. Promissory notes payable to order, may be transferred 
by indorsement ; or when indorsed in blank, or made payable to bearer, 
they are transferable by mere delivery, and the possession of such an 
instrument indorsed in blank, or made payable to bearer, is prima facie 
evidence that the holder is the proper owner and lawful possessor of the 
same ; and nothing short of fraud, nor even gross negligence, if unattended 
with malajldest is sufficient to overcome the effect of that evidence, or to 
invalidate the title of the holder, supported by that evidence : Brovtm v. 
Spofford, 95 U. S. 478. There is no precise form of words requisite to 
constitute a promissory note. But it ought to have the essentials of a 
contract : Brovm v. De Winton, 6 C. B. 356. Any words which will 
amount in law to a promise to pay, are sufficient : Morris v. Lee, 2 Ld. 
Raym. 1396. A note of a bank is a promissory note payable to bearer on 
demand, and passes by delivery. The transferor is not liable on it, by 
virtue of any contract in it, to which he is a party ; but he warrants to 
his immediate transferee that the bank note is what it purports to be, 
that he has the right to transfer it, and that at the time of transfer, he is 
not aware of any fact which renders it valueless, (s. 55.) A bank note 
differs from an ordinary promissory note, in that it never becomes "over- 
due ; " but may be re-issued from time to time, and is not subject to 
questions of title, or to rights arising out of any " equities" between the 
original or remote holders. Gold coins are very rarely used, and silver 
coins are used only in small quantities in daily business transactions, so 
that practically such bank notes form the ordinary commercial currency 
of Canada. A note though stolen, becomes the property of any person 
who gives value for it, and takes it bona Jlde, and without notice of the 
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larceny ; even though such party had the means of knowledge of which SeC. 82- 
he neglected to avail himself : Raphael v. Bank of England^ 17 C. B. 161. 
In the early part of this century there was a conflict of decision as to 
whether an I. O. U. was or was not a promissory note. In Fisher v. 
Leslie^ 1 Esp. 426, Lord Kenyon, C. J., (1795), held it was not a note. 
In Quy v. Harris, Chit, on Bills 345», Lord Eldon, 0. J., (1800), held it 
was a note. In Israel v. Israel, I Camp. 499, Lord EUenborough, C. J., 
(1808), dvbitante, decided it in the negative. The later decisions are that 
it is not a promissory note : Childers v. Boulnois, 1 D. & R. N. P. C. 8 ; 
nnless it contain an agreement that it is to be paid on a certain day : 
Brookes v. Elkins, 2 M. & W. 74. *'This is an instrumeot to which only 
two persons can be parties, namely, the person who produces it, and who 
answers to the description of *U.,' and the person who makes it, who is 
therefore the * I. ' These little notes are only given on the spur of the 
occasion, and at the moment of some immediate loan :" Per Tindal, C. J., 
in Curtis v. Richards, 4 Jur. 508. See further the notes to the first part 
of s. 3, pp. 31, 38. 

Illustrations. 

Due A. B. or bearer $200.20 for value received, is a promissory note : 
Mussdl V. Whipple, 2 Conn. 536. 

Good to R. C. , or order, for thirty dollars, borowed money, is a note : 
Franklin v. March, 6 N. H. 363. 

I. O. U. £85, to be paid May 5th, is a promissory note : Waithman v. 
Elsee, 1 Car. & K. 35. See note to Edis v. Bury, 2 C. & P. 560, and 
Brown v. Gitman, 13 Mass. 158. 

I. O. U. £45 13s. which I borrowed of Mrs. M., and to pay her 5 per 
cent, till paid, is not a note ; Melanotte v. Teasdale, 13 M. & W. 216 ; s. p. 
Smith V. !Smith, 1 F. & F. 539. 

Held, in Quebec, that an I. O. U. is negotiable, likS other mercantile 
paper : Beaudry v. Laflamme, 6 L. C. J. 307. 

A note, by which is promised to pay " eight hundred and sixty eight, 
for value received," without designating the kind of money, is a note for 
868 dollars ; McCoy v. Oilmore, 7 Ohio 268. 

The following instrument : ** Borrowed of Mr. J. W. £200, to account 
for on behalf of the Alliance club, at months' notice, if required," 

is not a note : White v. North, 3 Ex. 689. 

An instrument promising to pay money, and deliver horses is not a 
note : Martin v. Chauntry, 2 Stra. 1271. 

A note payable at a fixed date contained a proviso that if the defendant 
should sooner dispose of certain lands, described in a memorandum on 
the note, then that the note should be payable on demand ; — Held, that 
the time of payment was certain : Elliott v. Beech, 3 Man. R. 213. ** Cer- 
tainty that the time of payment will arrive, appears to be the proper 
criterion ; not certainty when it will arrive : " Per Killam, J., Ibid. 

An instrument in the following terms is a note : "I have received the 
imperfect books, which together with the cash overpaid on the settlement 
of your account, amounts to £80 7s. , which sum I will pay in two years : " 
Wheatley v. Williams, 1 M. & W. 533. 
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SeC- 82. A promise in writing, made in Quebec, to pay £250 on a day certain to 
A. B. or order, with an engagement to pay in cash or in goods if the 
holder should choose to demand the latter, is a promissory note ; for the 
engagement is no more than a power given to the holder to convert a pro- 
missory note into an order for merchandize if he see fit to do so : McDoneU 
V. Holyate, 2 Rev. Leg. 29 (1818). 

Where the promissory note is made payable to bearer, the maker must 
be held to have agreed to pay in the currency of the place where the 
bearer resides, and, consequently, that a tender of payment in U. S. 
greenbacks, was insufficient : McCoy v. Dineerit 8 L. C. J. 339. 

An instrument by which the maker promises " to be accountable to 
J. S. or order " for a sum of money, is a note. It would be an odd con- 
struction of such an instrument, to expound the word accountable as * ' to 
give an account : " Morris v. LeCy 2 Ld. Raym. 1396. 

A note made payable to a person or his order, or to the order of a per* 
son, means the same thing : Meyers v. WilkinSt 6 U. C. Q. B 421. 

*' Six months after date, we promise to pay to J. B., or order, $400. 
The above note is to paid in merchantable lumber, to be delivered in 
Toronto at cash price, and an additional quantity of lumber sufficient to 
pay the freight is to be sent in. If not so paid within the time, then the 
same is to be paid in cash." This memorandum was written on the face 
of the note when it was signed ; — Held, not a note : JBoiUton v. Jones, 19 
U. C. Q. B. 617. 

Bank notes are in point of law promissory notes, and notice of dishonor 
is necessary : Camidge v. Allenbyt 6 B. & O. 373. See Leeds Bank v. 
Walker, 12 Q. B. D. at p. 88. 

A promissory note given for a gambling debt is void, although trans- 
fered to a third party in good faith before maturity : Biroleau v. Derouin, 
7 L. C. J. 128. 

The holder of a promissory note which has been transfered to him in 
good faith before maturity for value received, may recovei the amount, 
even where the note has been given for an immoral consideration : Dorais 
V. Chalijoux, 6 Rev. Leg. 326. 

^ There must be at least two parties to every contract ; and until there 
is another party designated in a document purporting to be a promissory 
note, either by name, or as bearer, there can be no contract. A note 
drawn payable to the maker's own order is not a promissory note, for in 
such notes there must be a promissor and a promisee ; but such maker, by 
indorsing in blank a note so made, may give it the effect of a note pay- 
able to bearer, and give a right of action on it to a holder for value. 
The person to whom the money is to be paid ought, at least, to appear by 
implication : Brown v. De Winton, 6 C. B. 336 ; 12 Jur. 678. See fur- 
ther ss. 5-7, pp. 43-50. 

Illustrations. 

An instrument in these words : **19 April, 1877, I acknowledge to have 
received from you the sum £400 stg., which I am to pay back with bank 
interest at Martimas, 1878," is indefinite, and not a promissory note: 
Tennant v. Crawford, 5 Sess. Cas. 4 Ser. 433. 

An instrument in these words : *' Two months after date I promise to 
pay to my own order £150, value received'' and signed by the maker, is 
not a promissory note : Hooper v. Williams, 2 Ex. 13. 
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No man can make a contract with himself ; there ought to be two par- SeC- 82- 

ties to a contract : Champion v. Plummer, 5 Eap. 240 ; s. p. Brown v. ^— > ' 

De IVinion, 6 0. B. 356. 

A note made payable to the maker becomes a promissory note, after it 
is indorsed by him : Muldrow v. Caldwell, 7 Mo. 563. 

' Banks and others may take collateral securities for any loan made to 
a customer. The Bank Act (s. 60) authorizes banks to acquire and hold 
.as collateral security for any advance made by the bank, or for any credit 
or liability of any person, Dominion, Provincial, British, or Foreign, public 
securities; or the stock, bonds or debentures of municipal or other corpo- 
rations, except the stock of its own, or other banking corporations ; and 
may sell and dispose of the same to pay the debt. But the bank is enti- 
tled to a lien on the shares of a shareholder who is a borrower from it, 
and may realize on such shares when held by the bank as security for any 
pre-existing or maturing debt (s. 45). See further notes to s. 27, p. 116. 

Illustrations. 

An instrument in the following words, " On demand, I promise to pay 
H., or order, £500, for value received, with interest; and I have lodged 
with H. the counterpart leases, signed by D. , for ground let by me to 
him, as collateral security for the £500 and interest," was held to be a 
note : Fancourt v. J homey 9 Q. B. 312 ; 10 Jur. 639. 

Where it was stated oh the margin of a note: ** Given as collateral 
security with agreement," it was held that such a memorandum made the 
note non-negotiable : Costelo v. Growdl, 127 Mass. 293. 

An agreement that certain shares are held as collateral securities for a 
bill, proves that any sum received by the holder therefor should be satis- 
faction pro tanto : Malpas v. Clements, 19 L. J. Q. B. 435. 

A mortgage given with a proviso for payment according to the tenor of 
certain notes is collateral : Af array v. MtUer, 1 U. C. Q. B. 353. 

And such mortgage is not a merger: Oore Bank v. Exton, 27 U. 0. Q. B. 
332. 

*This is similar in effect to the first part of the definition of an 
inland bill of exchange given in s. 4. The second part of tbat definition 
would be inapplicable to a promissory note. See further s. 4 and the 
notes thereto, pp. 41-43. 

83. A promissory note is inchoate and incomplete until f^^^^^^ 
delivery thereof to the payee or bearer. 1 Jjj^^ 

Inip.Aet,9.S4 
^ The meaning intended by the terms "inchoate and incomplete" is IndActjsaa. 

Ihat the promissory note is not a valid contract, or a negotiable security, 

until delivery. By s. 2, delivery of a note means a transfer of possession, 

•actual or constructive, from one person to another. See note 8, p. 29. 

, The conditions of a valid delivery are prescribed in s. 21 and the notes 

thereto pp. 80-86. 
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Sec. 84. 84. A promissory note may be made by two or more 
Joint and makers, and they may be liable thereon jointly, or jointly 
jmp.Act^85 and severally, according to its tenor: 1 

rimd b**^*" ^' ^^^^^ ^ ^^^^ runs " I promise to pay," and is signed 
severaL by two or more persons, it is deemed to be their joint and 
several note. 2 

^ Unless the note is expressed to be a joint and several promise to pay» 
the makers will only be liable jointly ; and a judgment against one joint 
maker will be a bar to an action against the other : King v. Hoare, IS 
M. & W. 494. A joint and several note, although it contains two pro- 
mises in the alternative, is one contract and one instrument ; Gardiner v. 

Walshy 5 E. & B. 83. Where the note is the note of a partnership, the 
signature of the firm's name by one partner operates as the signature of the 
firm, for each partner represents the firm of which he is a member in such 
contract. But it is otherwise in the case of joint makers. Each of them 
must sign the note ; and if the agreement between the parties intending 
to be joint makers, is that each is to sign the contract, the neglect to 
obtain, or the refusal of, the signature of one of the parties so agreeing, 
will render the contract incomplete, and therefore not binding, so that 
the payee cannot recover against those who have signed the note on the 
faith of such agreement : Leaf v. Gibbs, 4 0. & P. 466. And the addition 
of a new joint maker to a joint and several note after it has been issued, 
is a material alteration, and operates as a discharge to the original makers : 

Gardner v. Walah, 5 E. & B. 83. In giving judgment, Lord Campbell,. 
C. J., said : " It was argued that although the two contracts, one joint 
and one several, were written on the one piece of paper, and expressed in 
the same sentence, they might be treated as if they had been written on. 
separate pieces of paper respectively, and signed by the defendant, and 
that the separate contract is not affected by the signature which made 
another person a party to the joint contract. But we must consider that 
a joint and several promissory note, although it contains two promises in 
the alternative, is one contract and one instrument, and that if it ia 
designedly altered in any part by the payee, so as to alter the liability of 
the makers, it is entirely vitiated. " 

Illustrations. 

The directors of an unincorporated company made and issued a pro- 
missory note in these words : '* We, directors of the R. Bank of N. for 
ourselves and the other shareholders of the said company, jointly and 
severally promise to pay," &c. ; — Held, sufficient to bind the partnership 
jointly, and that the shareholders were not bound severally : Maclae v. 
Sutherland, 3 E. & B. 1. 

A judgment recovered against one of two joint debtors is a bar to an 
action against the other ; but not when the debt is joint and several i 
King v. Hoare, 13 M. & W. 494. 
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When a note was in these words ; " I, J. C, promise to pay A. F. the Scc 84. 
sum of £50 with interest on the same, or his order at six months," and 
was signed "J. C. or else H. B. ;"— Held, not a note of H. B. It 
operates di^eren^ly as to the two parties. It is an absolute undertaking 
on the part of J. 0. to pay, and it is conditional only on the part of H. B., 
for he undertakes to pay only in the event of J. C. not paying : FerrtH v. 
Bond, 4 B. & Aid. 679. 

A note apparently intended to be joint and several, binds the maker 
who puts it in circulation with only his own signature : Dkkerson v. 
Burhy 25 Ga. 225 ; s. p. Holmes v. Sinclair, 19 111. 71. 

" Due W. D. B. in six months," and signed by two persons, is a joint 
note : Bacon v. Bicknell, 17 Wis. 523. 

A promissory note, purporting from the words ** we promise," &c., to 
be the note of more than one person, was signed with the name of a 
single individual, and under his signature were written the initials of the 
defendant's name, in his own hand-writing ; — Held, that the defendant 
was presumptively a joint maker; and also, that such presumption was 
not impaired by proof that the first signature was likewise in the defen- 
dant's hand- writing : Palmer v. Stephens, 1 Den. (N. Y. ) 471. 

Though a note is made in the singular number, one who signs after the 
maker, adding the word ** surety" after his name, is thereby bound as a 
joint and several principal maker : Dart v. Sherwood, 7 Wis. 523 ; s. p. 
Sayles v. Sim, 73 N. Y. 551. 

The payee of a joint and several note, made by two, can only be placed 
in the situation of treating one as a surety for the other, upon his express 
consent to do so at the time of taking the note : Ball v. Gilson, 7 U. C. 
C. P. 531. 

An alteration o£ a note by the insertion of the words "jointly and 
severally ;" — Held, that the note was not avoided, but might be sued upon 
in its original condition : Waterous v. McLean, 2 Man. K. 276. 

** For value received, we jointly and severally promise to pay to W. P. 
0. or hearer, the sum of £50 cy.," &c. ** As witness our hands and seals, 
this 29th day of April, 1856.— M. M. B.— [L. S] E. H. G.-[L. S.] 
Signed, sealed, and delivered, in presence of R. S ;" — Held, not a note, 
but a speciality : Wilson v. Gates, 16 U. C. Q. B. 278. 

An instrument in the following words : " We, the undersigned, da 
hereby severally promise and agree to pay to F. W. T. , Esq., (the plain- 
tiff)) agent of the bank of Montreal in Goderich, the sums set opposite 
our respective names, for the purpose of building an Episcopal Church 
and Rectory in the town of Goderich ;" — Held, that the instrument was 
the several promissory note of each subscriber : Thomas v. Grace, 15 
U. C. C. P. 462. 

^ The rule, where several persons sign a note as makers, is that, in the 
absence of anything contrary on the face of the note, such persons will be 
presumed to be joint makers, such as ** we promise to pay," &c. : Byles 
on Bills, 6. But a note reading ** I promise to pay/' and signed by more 
than one person, has always been held to be a joint and several note of 
the parties signing : Clerk v. Blackstock, Holt, 474. The reason appar- 
ently is that each person signing such a note adopts the singular number 
indicated on the note, and therefore makes his contract a separate one to 
pay the whole amount of the note. 
33 
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Sec 84. Illustrations. 

" I promise to pay," signed by two, is joint and several : Greighton v. 
FretZy 26 U. C. Q. B. 627. 

A party who signs for a firm makes but one promise, and two promises 
cannot be made out of one : Ux parte BucUey, 14 M. & W. 469. 

*' I owe Mrs. G., £6, which is to be paid by instalments for rent," is 
invalid as not specifying dates or amount of instalments: Moffatt v. 
EdvxMrdSy Car. & M. 16. 

Demand g5 Where a note payable on demand has been indorsed, 

note must be " ** ' 

imp*Act &86 ^^ i^^^^ l^G presented for payment within a reasonable time 
ind.Act,8.74. Qf \^Q indorsement : if it is not so presented, the indorser is 
discharged ; 1 if however, with the assent of the indorser it 
has been delivered as a collateral or continuing security it 
need not be presented for payment so long as it is held as 
such security : 2 

iteasonabie 2. In determining what is a reasonable time, regard shall 
be had to the nature of the instrument, the usage of trade, 
and the facts of the particular case : 3 



time. 



in certain 
•cases. 



in*ce?tah?"* ^' Where a note payable on demand is negotiated, it is 
not deemed to be overdue, for the purpose of affecting the 
holder with defects of title of which he had no notice, by 
reason that it appears that a reasonable time for presenting 
it for payment has elapsed since its issue. 4 

* This clause may be read with the provisions of s. 45, sub-s. 2, (6), which 
require a bill payable on demand to be presented within a reasonable 
time after its issue. Under this clause a promissory note payable on 
demand, after it has been indorsed, must also be presented within a reason- 
able time. As illustrated in note 1 to s. 82, the payee of a note by in- 
dorsing it, stands in the same relation to the note as the drawer stands in 
relation to a bill. Where there is an indorser, the rules as to present- 
ment for payment of bills, are, in some respects, applicable to notes. See 
the notes to ss. 45 and 86. 

^ This latter part of the clause is new, and is not in the English Act. 
The rule it lays down is in harmony with the judgment of the Judicial Com. 
mittee of the Privy Council in the case of the Bank of Van Dienvan^a Land 
V. Bank of Victoria^ L. R. 3 P. C. 526 ; see also Chartered AfercarUile 
Bank of India v. Dickson, Ibid., 574. In the latter case it was held that 
the law with regard to time for the presentment of a note, payable on 
deniand, requires that the presentment for payment should be made with> 
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in a reasonable time, — that is, a period reasonable with reference to the See* 8S* 
•circumstances connected with each particular case. But that where a ' 

note dated the 16th of February, 1864, and indorsed, though made pay- 
able on demand, but the payment of which was not contemplated by the 
makers at any immediate or specific date, and it appearing that the note 
was meant to be, to a greater or less extent, a continuing security, the 
presentment on the 14th December, 1864, was not unreasonable, and the 
liolders of the note were entitled to recover. 

' A common promissory note payable on demand differs from a bill pay- 
able - on demand, or a cheque, in this respect : the bill and cheque are 
evidently intended to be presented and paid immediately, and the drawer 
may have good reason for desiring to withdraw his funds from the 
<lrawee without delay. But a common promissory note payable on demand, 
is very often originally intended as a continuing security, and may be after- 
wards indorsed as such. Lideed, it is not uncommon for the payee, and 
afterwards the indorsee, to receive from the maker, interest periodically for 
many years on such a note. And sometimes fche note is expressly made 
payable with interest, which clearly indicates the intention of the parties 
to be that, though the holder may demand payment immediately, yet he 
is not bound to do so. It is therefore conceived that a common promis- 
«pry note, payable on demand, especially if made payable with interest, 
is not necessarily to be presented the next day after it has been received, 
in order to charge the indorser ; and that when the indorser defends him- 
4self on the ground of delay in presenting the note, it will be a question 
for the Judge or the jury, whether under all the circumstances, the delay 
of presentment was, or was not, unreasonable : Byles on BiHs^ 164. See 
notes to ss. 40, 45, and 73. 

^ This clause is in harmony with the rule that a reasonable time for the 
presentment of a note for payment, should receive a more liberal construc- 
tion than in the case of bills, or cheques. It varies in respect of notes 
payable on deihand, the provisions of sub-ss. 2 and 3, of s. 36 ; and is in 
harmony with the decision of Brooks v. Mitchell, 9 M. & W. 15, where 
the promissory note payable on demand, was indorsed some years after its 
^ate, and no interest had been paid on it for several years before its 
indorsement to the holder, who sued upon it ; and it was held not to be 
overdue. But if there is evidence on the face of the note that it is over- 
due, as where it has been noted for protest, or where it has other apparent 
indications, the holder's title is subject to the rules applicable to overdue 
bills. See notes to s. 36 ; and as to '* defects of title," notes to s. 29. 

86. Where a promissory note is in the body of it made PrMentment 
payable at a particular place, it must be presented for pay- at the ptao» 
ment at that place, l But the maker is not discharged by imp.AeMS'' 
the omission to present the note for payment on the day 
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Sec 86. 



Liability of 
indoraer. 



What pre- 
mntment 
will suffice. 



that it matures. 2 But if any suit or action is instituted 
thereon against him before presentation, the costs thereof 
shall be in the discretion of the Court. 3 If no place of 
payment is specified in the body of the note, presentment 
for payment is not necessary in order to render the maker 
liable : * 

2. Presentment for payment is necessary in order to 
render the indorser of a note liable : 5 

3. Where a note is in the body of it made payable at a 
particular place, presentment at that place is necessary in 
order to render an indorser liable ; but when a place of 
payment is indicated by way of memorandum onl}^ pre- 
sentment at that place is sufficient to render the indorser 
liable, but a presentment to the maker, elsewhere, if suffi- 
cient in other respects shall also suffice. 6 

^ The former law (R. S. C. c. 123 as. 9 and 16) provided that in Ontario 
and Prince Edward Island, unless the bill or note expressed on its face 
that it was payable at a particular place **oaly and not otherwise or 
elsewhere," it was payable generally. And under that law, following 
the interpretation given to a general promise in a note, it was held to 
be sufficient if presentment were made either at the place named, or to the 
maker himself : Commercial Bank v. Johustorif 2 U. 0. Q. B. 126. The 
English law did not, as did the Canadian law, place promissory notes 
under the same rule as to the effect of the words ''only and not else- 
where ;" and the English Courts have held that if a place of payment be 
specified in the body of a note, presentment for payment must be made 
there : Vander Donckt v. Thelliutsonf 8 C. B. 812. The old rule as to the 
effect of a general promise, seems, by this Act, to have been abrogated in. 
Ontario and Piince Edward Island, and a stricter rule prescribed ; so that 
where the note is made payable at a particular place, it becomes part of 
the contract ; and the note must be presented for payment at such place, 
in order to charge the maker and indorsers : Sanderson v. Bowes, 14 East 
500. The above clause may be construed according to the following rules : 
A note payable at a particular place, must be presented \there for pay- 
ment. As against an indorser it must be presented strictly according to 
its exigency, on the day it matures. As against the maker any subse- 
quent presentment will suffice, unless the maker has suffered loss or 
damage by the delay : Biggs v. Wood, 2 Man. R. 272. In the English 
Act the remainder of the sentence reads: "in order to render the maker 
liable.*' 
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^ This provision as to delay in presenting a note for payment is in Sec 86- 
harmony with the rule prescribed by s. 52, sub-s. 2, which provides that 
the omission to present a bill of exchange to the acceptor '* on the day it 
matures," will not discharge such acceptor. The clause evidently refers to 
a note payable ** at a fixed or determinable future time " after its dale, 
and one on which there are no indorsers, although the clause contains no 
reference to them. Where there are indorsers, the note must be presented 
strictly according to its exigencies. There is no provision, as in the case 
of a note payable on demand, that presentment for payment of a time note 
must be made *' within a reasonable time ;" but such a condition may 
reasonably be inferred. The omission to present a note for payment 
on the day it matures would, as in the case of the ]}on-presentment of 
a bill, discharge the indorsers. See note 2 to s. 53. 

' This is similar to the provision in s. 52, sub-s. 2. The defendant in 
an action on a note payable on demand, but of which no demand has 
been made, deposited the amount of the note in Court without costs, 
and then demurred to the action on the ground of want of presentment. 
The demurrer was dismissed ; but on the merits it was held that as no 
<lemand had been made, the defendant was not in default at the time 
of action brought, and the plaintiff should therefore pay his costs : Archer 
V. Lortie, 3 Q. L. R. 159. 

^ This is also similar to the provision in s. 52 as to the acceptors of bills ; 
and it is consistent with the rule of the common law that the debtor should 
seek out his creditor to pay him : Walton v. MasccUl, 13 M. & W. 458. 

^ This clause makes applicable to the case of a promissory note, payable 
on demand, or at a fixed date, and the liability of the indorsers of such 
note, some of the rules prescribed by s. 45 as to the presentment of bills of 
exchange for payment. Where such notes are payable at a particular 
place, presentment for payment must be made there ; but if no place be 
-specified, then presentment must be made to the maker, according to the 
rules prescribed by s. 45, (so far as applicable), and this section. It is not 
•expressly stated, but it may be inferred, that the clauses in section 45, 
providing for presentment through or at the post-office, apply to promissory 
notes. But where there are no indorsers, it is not necessary to present a 
promissory' note for payment "on the day it matures," in order to hold 
the maker liable. See the next note. 

^ A stipulation indorsed on the bill or note is not to be taken as part 
of the instrument so as to make it conditional, but as a marking for iden- 
tification : Brill v. Cock, 1 M. & W. 232. But if an indorsement of a 
condition on a note is made before the note is signed, it is part of such note. 
If made after the signing, it will be merely as a memorandum to identify 
the note : McKinnon v. GamphelU 6 U. C. L. J. 58. It would perplex com- 
mercial transactions if paper securities, like bills and notes, were issued 
into the world incumbered with conditions and contingencies, and if the 
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Sec. 86- person to whom they were offered in negotiation, were obliged to inquire- 
" * when these uncertain events would probably be reduced to a certainty: Per 

Lord Kenyon, C. J., in Carlos v. Fancourt, 5 T. R. 482. The latter worda- 
of the clause are not in the English Act. By s. 88, the provisions of the Act 
is relating to bills of exchange, are, subject to the provisions in this part of 
the Act, made applicable to promissory notes ; and as this clause pre- 
scribes the procedure as to the presentment of notes, it must be held to 
vary so much of the procedure prescribed by s. 45, as to presentment of 
bills, as may be in conflict with it. The clause, if read according to the>- 
punctuation, may be construed as authorizing presentment according to 
the effect stated in the bill, i. e,, at the place indicated in the body of the 
bill ; or if there be no place so specified, then either (a) at the place indi- 
cated in the memorandum ; or (b) to the maker elsewhere. But if the- 
clause is read without punctuation, it may be construed as authorizing pre- 
sentment in any one of three ways : (1) at the place indicated (a) in th& 
body of the bill, or (b) in the memorandum ; or (2) to the maker else- 
where. In the Rolls of Parliament the sentences of the statutes are never 
punctuated : Barrow v. Wadkin, 24 Beav. 330. When the meaning of a 
clause is doubtful, the Court may insert punctuation to show of what 
construction the words are capable ; and if by such aid, the Court is 
enabled to see that the language can bear an interpretation which is- 
rational and self- consistent, it is bound to adopt that interpretation : He 
Denney*8 Estate^ 8 Jr. Eq. 447. Punctuation is a most fallible standard 
by which to interpret a writing. The Court will first take the instrument 
by its four corners in order to ascertain its true meaning. If that is ap- 
parent, on jadicially inspecting it, the punctuation will not be suffered 
to change it: Evnng v. Bwnetty 11 Peters (U. S.) 41. 

Illustrations. 

A note in the following form : ** Three months after date, I promise to- 
pay to my own order the sum of £65 — J. A. B." "Payable at Messrs. 
W. & P.'s," and indorsed; is not a note payable at a particular place. 
The words "payable at Messrs. W. & P.*8," written beneath the body 
of the note, constitute a memorandum only : Mobsters v. Baretto, 8 C. B. 
433. 

A memorandum put by an indorser at the foot of a promissory note 
without the maker's authority, declaring it to be payable at a particular- 
place, does not effect the maker's liability, as it forms no part of his con- 
tract : Ctinard v. Tozer, 2 Kerr, N. B. 365. 

A stipulation indorsed on a note by the payee, is not to be taken as a 
part of that instrument, without evidence that it was written at the tim& 
the note was made : Stone v. Metcalfe 4 Camp. 217. 

Contract of 81. The maker of a promissory note, by making it — 

maker 

imp"A!i,«.88 (<x) Engages that he will pay it according to its tenor ;, 

Iad.*Aet,8.32. 

Estoppel. (b) Is precluded from denying to a holder in due course- 

the existence of the payee and his then capacity to indorse. ^ 
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^ This is similar to the second part of the contract of the drawer of a SeC 87« 
bill of exchange. Before the maker pays any note he should be entirely * 
satisfied that the signature of the payee, or other indorser under whom 
the actual holder claims, is a genuine and not a forged signature ; for if it 
be a forgery, then the payment to the holder will be a mere nullity. The 
maker by the payment of the note does not positively affirm the genuine- 
ness of the signature of the payee, or of any subsequent indorser (as the 
acceptor does the signature of the drawer of the bill by accepting it) ; for 
he is not presumed to know them ; and if he pays the note under the sup- 
position that the signatures are genuine, and they are not so, he pays 
under a mistake of fact : Story on Promissory Notes, s. 379. The maker 
of a note is primarily liable on it, and in this way stands in the same posi- 
tion as the acceptor of a bill. By making a note, the maker intimates to 
all parties that he considers the payee capable of making an order suffici- 
ent to transfer the property in the note. It is a general principle, appli- 
cable to all negotiable securities, that a person shall not dispute the power 
of another to indorse such an instrument, especially when he asserts, by 
the instrument which he issues to the world, that the other has such 
power : Drayton v. Dale, 2 B. & C. 299. 

88. Subject to the provisions in this part, and except as Application 
by this section provided, the provisions of this Act relating notes, 
to bills of exchange apply, with the necessary modifications, 
to promissory notes : 1 

2. In applying those provisions the maker of a note shall S*'^^'J5^^" 
be deemed to correspond with the acceptor of a bill, and 

the first indorser of a note shall be deemed to correspond 
with the drawer of an accepted bill payable to drawer's 
order : 2 

3. The following: provisions as to bills do not apply to whatprovi- 

\ , » » •^ sionR do not 

notes, namely, provisions relating to — »pp>y 

(a.) Presentment for acceptance ; (6.) Acceptance ; (c.) 
Acceptance supra protest ; (ci.) Bills in a set : 3 

4. Where a foreign note is dishonored, protest thereof is ab to foreign 
unnecessary except for the preservation of the liabilities 

of indorsers.4 

* The ** necessary modifications" to the provisions of the Act respect- 
ing Bills of Exchange are suggested in general terms in the notes to the 
several sections 82-88 relating to promissory notes. 
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Sec 88- ' The mle referred to in note 6, p. 137, that each indorser of a bill of 
exchange is in the character of a new drawer as to subsequent parties to 
the bill, does not apply to promissory notes, for otherwise he would 
become a party liable next after the default of the maker. 

• The sections of the Act which do not apply to notes are the following : 
Presentment for acceptance ss. 39-43 ; Acceptance, ss. 17-19, and 44 ; 
Acceptance supra protest, ss. 64-67 ; Bills in a set 70. Nor do the follow- 
ing sections apply to promissory notes, ss. 3, 4, 5, 6, 21 sub-s. 1, 36 sub-s. 3, 
52, 54, ss. 72-81 and the special clauses referred to in other notes. 

^ The last sentence to this clause is not in the English Act, and the 
effect of it is to make it compulsory on the holder of a foreign promissory 
note, which has been indorsed, and whether such indorsers are, or are 
not, residents of Canada, to have it protested for non-payment, according 
to the rules and procedure prescribed in s. 51. 



PART V. 

SUPPLEMENTARY. 

defined*"* 89. A thing is deemed to be done in good faith, within 
imp.Aci,8.9o t}ie meaning of this Act, where it is in fact done honestly 
whether it is done negligently or not. i 

* The term *'good faith," or honafideSy is restrictive, and is a legal tech- 
nical expression to which the law has annexed a certain meaning. It 
signifies a thing done really, with a good faith, and with an honest, lawful 
purpose and intent. It is the condition of acting with sincerity, and with- 
out knowledge of fraud, and in ignorance of any right or claim of a third 
party, and without any intent to assist in a fraudulent or otherwise unlawful 
scheme. Its converse is *^ bad faith," or mala fideSy which imports a guilty 
knowledge or a wilful ignorance, or is the condition of acting in a deceitful 
or fictitious manner, or in a colorable or fraudulent way. Uberrima fides, 
means the best faith, the severest good faith, or the condition of acting with 
the strictest good faith. 

Negligence consists in doing that which duty, or common prudence and 
caution, forbid to be done ; or the omission to do that which under the cir- 
cumstances, prudence and caution would require to be done to prevent 
loss or injury. It is the want of proper care, caution or diligence : Blyth 
v. Birmingham^ 11 Ex. 781. "Ordinary neglect" is understood to be the 
omission of that care which every man of common prudence takes of his 
own concerns : Scott v. Depeyster^ 1 Edw. (N.Y.) 603. Practically negli- 
gence is the want, or absence, of the care and attention required by all the 
circumstances of each particular case. This care and attention is enjoined 
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and enforced by the law, in some cases as a social duty, merely in other See 89- 
cases on the ground that no particular trust was assumed or undertaken. ' 

It is doubtful whether the ordinary care and attention required of a party 
by the law, can free him from the charge of negligence in a particular case, 
and which cannot be defined otherwise than as to the care and attention 
which experience has found reasonable and necessary to prevent injury to 
others in like cases: Wells v. New York Central B. Co,, 24 N. Y. 187. 
Negligence or carelessness, when considered in connection with the sur- 
rounding circumstances, may be evidence of mala Jiden : Swan v. North 
British Australian Co., 2 H. & C. 184. 

The test of bona fides as regards bill transactions, has varied greatly. 
Previous to 1820, the law was much as it now is under the Act. But 
under the influence of Lord Tenterden, due care and caution was made 
the test (Gill v. CubUt, 5 D. & B. 324) ; and this principle seems to have 
been adopted by s. 9 of the Indian Act. In 1834, the Court of King's 
Bench held that nothing short of gross negligence could defeat the title 
of a holder for value, (Crook v. Jadis, 5 B. & Ad. 909). Two years later. 
Lord Denman stated it as settled law that bad faith alone could prevent 
a holder for value from recovering. Gross negligence might be evidence 
of bad faith, but was not conclusive of it : ChalmerH on Bills, 253. ** I 
consider it to be fully established that if value be given for a bill of 
exchange, it is not enough to show that there was carelessness, negli- 
gence, or foolishnei«s, in not suspecting that the bill was wrong, when 
there were circumstances that might have lead a man to suspect that. I 
take it that in order to make a defence to an action on a bill of exchange, 
it is necessary to show that the person who gave value for the bill, 
whether such value be great or small, was affected with notice that there 
was something wrong about it when he took it. I do not think it is 
necessary that he should have had notice of what the particular wrong was. 
If a man knowing that a bill is in the hands of a person who had no right 
to it, should happen to think that the man had stolen it, when if he had 
known the real truth, he would have found not that the man had stolen 
it, but that he had obtained it by false pretences. I think that would 
not make any difference, if he knew there was something wrong about it, 
and took it. If he take it in that way, he takes it at his peril. But 
then such evidence of carelessness or blindness, as I have referred to may, 
with other evidence, be good evidence upon the question whether he did 
know there was something wrong in it. If he was, (if I may use the 
phrase), honestly blundering and careless, and so took a bill of exchange, 
or a bank note, when he ought not to have taken it, still he is entitled to 
recover. But if the facts and circumstances are such that the jury, or 
V hoever has to try the question, comes to the conclusion that he was not 
honestly blundering, but that he must have had a suspicion that there 
was something wrong, and that he refrained from asking questions, not 
because he was an honest blunderer, but because he thought in his own 
•secret mind, I suspect there is something wrong, and if I make further 
34 
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S6C- 89* inquiry, it will be no longer my suspecting it, but my knowing it, and 
' then I shall not be able to recover ; I think that is dishonesty : " Per 

Lord Blackburn, in Jones v. OordoUy 2 App. Cas. 629. This section ia 
obviously founded on the distinction pointed out in Jones v. Gordon^ by 
Lord Blackburn, between the case of a person who was " honestly blun- 
dering and careless," and the case of a person who has acted not honestly,, 
that is, not necessarily with the intention to defraud, but not with an 
honest belief that the transaction was a valid one, and that he was deal- 
ing with a good bill : Per Den man, J., in TcUam v. Hadar, 23 Q. B. D. 345* 

2Sb?bt ^®* Where, by this Act, any instrument or writing is- 

imp.Act,8.oi required to be signed by any person, it is not necessary 

that he should sign it with his own hand, but it is sufficient 

if his signature is written thereon by some other person by 

or under his authority : l 

wJ^nSons. ^' ^^ ^^^ ^^^® ^^ ^ corporation, where, by this Act, any 
instrument or writing is required to be signed, it is suffi- 
cient if the instrument or writing is duly sealed with the 
corporate seal ; but nothing in this section shall be construed 
as requiring the bill or note of a corporation to be under 
seal. 2 

^ " By or under his authority. " This clause authorizes an agent to act 
for any of the parties to the bill or note, in any of the capacities that 
such person may become parties to such contracts. The general question 
of agency is discussed in the notes to ss. 25 and 26, pp. 100-108. See fur- 
ther, s. 3 as to the signature of the drawer of a bill ; s. 17, the signature 
of an acceptor of a bill ; s. 20 as to a signature on a blank paper ; s. 23, 
the signature in a trade, or assumed, or firm's name ; s. 24, as to a forged 
signature ; s. 25, as to a signature by procuration ; s. 32, as to the signa- 
ture of an indorser ; s. 64, as to the signature of an acceptor for honor 
supra protest ; s. 82, as to the signature of the maker of a promissory 
note. 

Illustration. 

A firm of Hamburg merchants had an agent in Dundee, authorized to 
sign bills per proc. The power of attorney was lodged with the A. bank, 
and on 1st September, it was revoked, but the bank after that date recog- 
nized the agent's acting for the firm, and acknowledged his signature per- 
proc; — Held, that as it is a duty devolving on a person discounting bills 
signed per proc. , to inquire into the extent of the agent's authority, and aa 
the bank had knowledge that the agency had ceased, the firm was not 
liable on bills so signed : North of Scotland Banking Co. v. Bekn, 8 Sess. 
Cas. 4 Ser. 423. 

^ The determination whether a corporation is liable on a bill or note, 
involves three questions : (1) Has the corporation the legal capacity to 
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Innd itself by a contract in the form of a bill or note ? (2) Have the per- Sec 91- 
sons who sign such bill or note authority from the corporation to make ' 
such contracts? (3) Are the signatures of such persons on the bill suffi- 
cient in form to bind the corporation ? The usual form of signature to 
bind a corporation is a signature by procuration, as the'directors and officers 
who sign its contracts, do so as agents of the corporation. The powers of 
corporations and companies incorporated by the Dominion Parliament, other 
than railway and bankins; companies, to draw, accept, or indorse, bills of 
exchange, and to make and indorse promissory notes, are regulated by 
R. S. C. c. 118, s. 35, and c. 119, s. 76. In Ontario, corporations and 
companies incorporated by the Provincial Legislature, may in like manner, 
becomes parties to bills and notes under R. S. O. c. 156, s. 33, and c. 157, 
8. 59. Municipal Corporations in Ontario are empowered by The 
Municipal Act, R. S. O. 1887, c. 184, ss. 413 and 414, to make promissory 
notes under the conditions therein stated. Prior to these clauses it had 
been held that municipal corporations had no power to make or issue 
promissory notes : Attorney -Oeneral^. Corporation of Lichfield, 13 Sim. 34. 
See also the cases in the notes to s. 22, and note 3 to s. 22, p. 89. 

Illustrations. 

A building society, incorporated under the general law, may legally 
make notes under certain circumstances : Snarr v. Toronto Permanent ^ 
Building and Savings Society, 29 U. C. Q. B. 317. 

Municipal debentures, issued by authority of Quebec law, are negotiable 
securities, and pass from hand to hand by mere delivery, and the holder 
may declare upon them as promissory notes: Eastern Toumships Bank v. 
Municipality of Compton, 7 Rev. Leg. 446. 

Debentures or coupons of a corporation cannot be considered as promis- 
sory notes, where such company has no authority to make notes : Geddes 
V. Toronto Street R. Co., 14 U. C. C. P. 513. 

91. Where, by this Act, the time limited for doing any Non-busines* 
act or thing is less than three days, in reckoning time, non- eluded m 
business days are excluded : " non -business days," for the of time, 
purposes of this Act, mean the days mentioned in the 
fourteenth section of this Act; any other day is a business 

day.i 

^ Part of this clause is taken from^the English Act. See the notes to 
8. 14, pp. 60-64. 

92. For the purposes of this Act, where a bill or note is J5^®5i"°fem 
required to be protested within a specified time or before ^^^ac? 8 93. 
some further proceeding is taken, it is sufficient that the 

bill or note has been noted for protest before the expira- 
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Sec 92. tion of the specified time or the taking of the proceed- 
ing; and the formal protest may be extended at any- 
time thereafter as of the date of the notinsr. i 

^ This clause is in part a repetition of the provisions of s. 51 ,sub-8. 4, with 
a necessary provision making it applicable to cases of acceptance and pay- 
ment for honor under ss. 64-67. A statute specifying a time within which 
A public officer is to perform an official act affecting the rights and duties 
of others, is directory merely, unless the nature of the act to be performed, 
or the phraseology of the statute is such that the designation of time, must 
be considered as a limitation of the power of the officer : People v. AUetiy 
6 Wend. 486 ; People v. Cook, 14 Barb, 259 ; Jackson v. Touvg, 5 Cowen 
269. Where there is no substantial reason why the thing to be done might 
not as well be done after the time prescribed as before, no presumption that, 
allowing it to be so done it may work an injury or wrong, nothing in the 
Act itself, or in other Acts relating to the same subject matter, indicating 
that the Legislature did not intend that it should rather be done after the 
time prescribed than not to be done at all ; there the Courts assume that the 
intent was that, if not done within the time prescribed, it might be done 
afterwards. But when any of these reasons intervene, there the limit is 
established : State v. McLean^ 9 Wis. 292. The time fixed for the perform- 
ance of intermediate steps, after jurisdiction has been once acquired, should 
be regarded as directory only, and an omission to perform one or more of 
them in time, would not render the whole proceeding abortive : United 
Trust Co. V. United States Fire Ins. Co., 18 N. Y. 199. ^ 

J. P. may 93. Where a dishonored bill is authorized or required to 

protest , 

where no be protested, and the services of a notary cannot be obtained 

notary * . ... 

accessible, at the placc wherc the bill is dishonored, l any justice of the 
peace resident in the place may present and protest such 
bill and give all necessary notices, and shall have all the 
necessary powers of a notary in respect thereto : 2 

sxpenses 2. The cxpcnsc of noting and protesting any bill or 

ftl to w cQ • 

note, and the postages thereby incurred, shall be allowed 
and paid to the holder in addition to any interest thereon: 3 

Feefl charge- 3. Notaries may charge the fees in each Province here- 
Notaries. tof orc allowcd them : ^ 

Fornwin 4. The forms in the first schedule to this Act may be 

Schedale. ^ ... 

used in noting or protesting any bill or note and in giving 
notice thereof. A copy of the bill or note and indorsement 
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may be included in the forms, or the original bill or note Sec. 93. 
may be annexed and the necessary changes in that*behalf 
made in the forms : ^ 

5. A protest of any bill or note, and any copy thereof as Protegt 
copied by the notary or justice of the peace, shall, in any evidene^of 
action be pt-ima facie evidence of presentation and dishonor dishonor 

* •' , ^ . , and notice. 

and also of service of notice of such presentation and dis- 
honor as stated in such protest. 6 

^ The powers and responsibilities of notaries public in Ontario, are pre- 
scribed in B. S. O., c. 153. A notary is not a mere ministerial officer : 
Brockets Notary, 16. The ordinary rule as to delegation is that a minis- 
terial officer may appoint a deputy, but a judicial officer cannot : BroonCs 
Legal Maxims^ 840. A notary cannot delegate his authority or functions, 
or empower any stranger or third person to act; or note, or make protests, 
or notarial instruments in the name of the notary, except in the common 
case of ^ clerk or apprentice, acting on behalf, and in the office or 
actual employment, of the notary in the usual way of business. Any 
notary presuming so to attempt to delegate his powers or duties to a third 
person, or to note protests, in the name of a notary will be liable to be 
struck off the roUs. And any unqualified person performing any of the 
above acts or any act pertaining to the office or practice of a notary is 
liable to a penalty. A notarial document solemnized by an unqualitied 
practitioner, pretending to act for himself or another, is utterly useless, 
and inoperative for all legal purposes : Brooke's Notary, 190. A protest 
without seal is admissible as evidence of the facts therein contained : 
Btissell V. Cro/ton, I U. C. C. P. 428. The notary who protests a note 
need not use an official seal ; any seal which he declares in the protest to 
be his official seal, is sufficient : Commercial Bank v. Brega, 17 U. C. 
C. P. 473. 

^ The authority of a justice of the peace to act in protesting a bill, 
depends upon two contingencies, (1) that the services of a notary cannot 
be obtained at the place : and (2) that the justice of the peace is a resi- 
dent in " the place where the bill is dishonored." These two facts being 
established, the justice can do the three acts required, (1) present the 
bill for payment, and if dishonored. (2) note the bill for 'protest ; and 
(3) extend the formal protest as prescribed in s. 92. These acts should 
be done within the limits of the jurisdiction prescribed ; and must be 
done by the justice himself. The rules as to jurisdiction are that a mag- 
istrate can have no assistant or deputy to execute any part of the duties 
of his commission. The duty is personal to himself, and is a trust he 
cannot delegate to another : JEJntick v. Cannington, 19 How. St. Tr. 1063. 
Where an Act of Parliament establishes a tribunal for a particular local- 
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Sec. 93' ity, all acts which are to be done must be done within the jurisdiction, 
' unless the Act expressly, or by necessary implication, enables them to be 

done elsewhere : Ex parte O'Loghlin, L. R. 6 Oh. 406. The English Act, 
(s. 94) authorizes ** any householder or substancial resident of the place '' 
to act where the services of a notary cannot be obtained. In Quebec a 
justice of the peace was authorized to act in- protesting bills by Art. 2304 
of the Civil Code. So in the United States, a justice of the peace may 
officiate as a notary public, in making demand and giving notice of pro- 
test of bills and notes : Austin v. Miller, 5 McLean 153. It is not 
expressly stated that the justice is to be entitled to charge the same fees 
as a notary, but such may be inferred from the next clause. 

' This is supplementary to the clause as to damages allowed to the 
holder of the bill by s. 57. 

* A tariff of notarial fees for certain notarial acts, was prescribed by 
R. S. C. c. 123, s. 25, for all the provinces except New Brunswick, British 
Columbia, and Manitoba. In New Brunswick the tariff is prescribed by 
a Provincial Act, 46 Vic. c. 11. Hitherto the only notarial proceedings 
taken in Ontario on the dishonor of a bill or note, were protest, and notice 
of protest. The notarial fees heretofore charged in each Province, are 
apparently continued in so far as they are allowable for the particular 
notarial acts specified. This Act authorizes further notarial proceedings, 
in addition to a " notice of dishonor," as follows : (1) Noting the bill or 
note for protest ; (2) Notice of noting for protest ; (3) Protest of the bill 
or note ; (4) Notice of protest. But, except in Quebec, there are no nota- 
rial fees allowable for the first two proceedings authorized by the Act. 
The forms set forth in the schedule provide for duplicate protests, not 
mentioned in the Act. Where there are no prescribed fees for certain 
duties of an officier, the immemorial existence of fees of an office may be 
presumed from uninterrupted modern usage, unless there is some evidence 
given of a contrary usage : Shephard v. Payney 16 C. B. N. S. 132. The 
rule of law that no pecuniary burden can be imposed on the subjects of 
this country, by whatever name it may be called, whether tax, due, rates, 
or toll, except upon clear and distinct legal authority, has been so often 
the subject of legal decision that it may be deemed a legal axiom, and 
requires no authority to be cited in support of it : " Per Wilde, C. J. , in 
(gosling v. VeUyy 12 Q. B. 407. The common law rights of the subject 
in respect of his property are not to be trenched upon. Acts which 
infringe on the legal rights of the subject, or impose a tax, must be 
expressed in language beyond all reasonable doubt : Reyina v. Mallow 
Union, 12 Ir. C. L. R. 35. 

The tariff of notarial fees prescribed by R. S. C. c. 123, is as follows: 
Ontario^ Nova Scotia, and Prince Edward Island. 

Protest of any bill, draft, note, or order $0 50 

Every notice 25 

Postage, the amount actually expended. 
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Queh€4i, Sec. 93. 

"* « ' 

Presenting and noting for non-acceptance any bill of exchange, and 

keeping the same on record 1 00 

Copy of the same when required by the holder 50 

Noting and protesting for non-payment, any bill of exchange, or 
promissory note, draft or order, and putting the same on 

record 1 00 

Making and furnishing the holder of any bill or note with a dupli- 
cate copy of any protest for non-acceptance, or non-payment, 
with certificate of service and copy of notice served upon the 

drawee and indorsers 50 

Every notice, including the service and recording copy of the same, 
to an indorser or drawer, in addition to the postages actually 
paid 50 

New Brunswick, 

The tariff of notarial fees in this Province is prescribed by the Provin- 
cial Act 46 Vic. c. 11 (N.B.), as follows : 

Presentment and noting of bill of exchange or promissory note, for 

non-acceptance or non-payment $0 50 

Protest of note or bill of exchange, when made, including present- 
ment, noting, and notice 1 00 

* By the Interpretation Act, R. S. G. c. 1, s. 7, sub-s. 31, where forms 
are prescribed, slight deviations therefrom, not affecting the substance or 
calculated to mislead, shall not vitiate them. The forms in the schedule 
provide for notarial acts and formalities connected therewith, not men- 
tioned in the enacting clauses of the Act ; such as duplicate protests 
(Forms B. C. E. and F. ), and the attestation of a witneps to the protest, 
made by a justice of the peace (Form J.) Where the forms given in a 
schedule are repugnant to the statute, the statute is to govern : Rt 
Baines, 1 Cr. & Ph. 46. See also Dean v. Oreen, 8 P. D. 89. 

• There is a similar provision in the Ontario Evidence Act, R. S. O. 
1887, c. 61, ss. 31-33. Section 31 provides that all protests of bills of 
exchange and promissory notes shall be received in all Courts as prima 
fobde evidence of the allegations and facts therein contained. Sections 
32 and 33 provide that the note, memorandum, certificate, and protest, 
made by a notary public in either Ontario or Quebec shall be prima, Jaeie 
evidence in the Courts of Ontario. A copy of the protest is also evidence. 

94. The provisions of this Act as to crossed cheques Dividend 
shall apply to a warrant for payment of dividend, l maybe 

^The term "warrant for the payment of dividend," is not defined 
in any statute ; but it is a term used to designate the warrant or cheque 
issued by a bank, and addressed to its cashier or tellers, for the pay- 
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Sec. 95. ment of dividends to its shareholders. It is also applied to the war- 
• rant issued in London for the payment of dividends on Canadian gov- 

emmfent stock and loans. In England it is applicable to the Bank of 
England drafts upon their cashiers for the payment of dividends on gov- 
ernment stock, which are commonly called *'divideitd warrants." By 
the modern usage of bankers and merchants, these documents were often 
passed from hand to hand, like notes of a bank, and paid to honajide holdera 
after a certain day. But it has been held that these dividend warrants, 
not being on the face of them negotiable by law, and the usage not being 
immemorial, so as to be considered as a custom binding upon every one, 
are not transferable, so as to defeat the title of the true owner : Part- 
ridge V. Bank of England^ 9 Q. B. 396. Treasury notes issued by the 
goverment of the United States are promissory notes : United States v. 
Hardymany 13 Peters (U. S.) 176. The provisions as to crossed cheques 
are contained in ss. 75-81. 

^nTlcLs-M ^^* "^^^ enactments mentioned in the second schedule 
to this Act are hereby repealed, as from the commencement 
of this Act, to the extent in that schedule mentioned : i 

TiroTifo. Provided, that such repeal shall not affect anything done 

or suffered, or any right, title or interest acquired or accrued 
before the commencement of this Act, or any legal proceed- 
ing or remedy in respect of any such thing, right, title or 
interest : 

Bank Act. 2. Nothing in this Act or in any repeal effected thereby 
shall affect the provisions of *' The Bank Act" 2 

i?S»o*iii ^- "^^^ ^^^ ^^ ^^^ Parliament of Great Britain passed in 
Q^*ui^r ^^® fifteenth year of the reign of His late Majesty George 
f?J<S*iV°' III., intituled ** An Act to restrain the negotiation of Pro- 
canada. missory Notcs and Inland Bills of Exchange under a limi- 
ted sum within that part of Great Britain called England," 
and the Act of the said Parliament passed in the seven- 
teenth year of His said Majesty's reign, intituled "An Act 
for further restraining the negotiation of Promissory Notes 
and Inland Bills of Exchange under a limited sum within 
that part of Great Britain called England," shall not extend 
to or be in force in anv Province of Canada, nor shall the 
said Acts make void any bills, notes, drafts or orders which 
have been or may be made or uttered therein. 3 
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^ The provisions of C. S. U. C. c. 42, relating to damages upon bills Sec 96* 
drawn ont of Upper Canada, (now Ontario) seem to have been dropped ' 

out of the Revised Statutes in this way : In schedule A to the Revised 
Statutes of Ontario, 1877» p. 2437, the Revisers indicate an opinion that 
the clauses of the above Act, relating to damages on foreign bills, are within 
the Dominion legislative authority. In schedule A to the Revised Stat- 
u tes of Canada, 1886, p. 2248, these clauses are scheduled for repeal ; and 
on p. 2324, the clauses were recommended for repeal, but no special 
repealing statute was passed, unless schedule A can be so construed. In 
the '* Table of Acts and parts of Acts consolidated," p. 2438, the Revisers 
appear to have omitted these clauses from the Revised Statutes. But 
the Act giving effect to the Revised Statutes, provides that the printed roll 
of statutes shall be held *' to embody the several Acts and parts of Acts 
mentioned to be repealed in Schedule A annexed to the said roll." By 
8. 8, however, it is provided that, where the Revised Statutes are not the 
same as the repealed Acts, the provisions contained in the Revised Stat- 
utes, are to prevail. 

« The Bank Act here referred to is R. S. C. c. 120. The Bank Act of 
1890, 52 Vic. c. 31, is to come into force on the 1st July, 1891. 

» Under the operation of the Act 32 Geo. III. c. 1 (U. C.) the English 
statutes then in force, were introduced into Upper Canada (now Ontario). 
They were also held to be applicable to some of the other Provinces ; and 
several of the decisions in those Provinces declare that the statutes relating 
to bills and notes are in force in them. But this Act does not expressly 
repeal the English statutes so introduced, except the two here specially 
named, (and those only within the " Provinces ") . It may be a question 
whether the other statutes relating to bills and notes are repealed, as there 
is no general repealing clause in this Act. 

96. Where any Act or document refers to any enact- J?^'""''"?: 

•^ •' tioii with 

ment repealed by this Act, the Act or document shall be ^lid^docS!* 
construed and shall operate as if it referred to the corres- f^^^^^t « »» 
ponding provisions of this Act. 



Act. 



9T. This Act shall come into force on the first day of commence 

^ , , , , - •' ment of Ac 

beptember next.i 

* The general rule of law is that a statute is not to be construed as 
retrospective unless it contains express terms indicating that such was 
the intention of Parliament : Thompson v. Lack, 3 C. B. 540. II is a well 
settled rule that the Courts are not to construe an Act to be retrospective, 
so as to affect or alter existing rights of parties unless it appear from the 
Act that such was intended : Quitter v. Mapleson, 9 Q. B. D. 672. A 
Declaratory Act is in its principle retrospective as well as prospective : 
Earl of Mountcashel y. Grover, 4 U. 0. Q. B. 23. * 

35 
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FIRST SCHEDULE. 
Form A. 

NOTING FOR NON-AOCEPTANOE. 

(Copy of Bill and Indorsements) 

On the 18 , the above bill was, by me, at the request of 

presented for accepance to E. F. , the drawee, personally {oTy at his 

dence, office or usual place of business), in the city (town or village) of 

, and I received for answer, ** ; " The said bill is therefore 

noted for non-acceptance. 

A. B., 

{DcUe and place) 18 . Notary PubHe. 

Due notice of the above was by me served upon < * i" *^® 

< ' > personally, on the day of (or, at his residence, 

I indoT-ser, J 

office or usual place of business) in , on the day of {o9\ 

by depositing such notice, directed to him, at , in Her Majesty's 

post office in the city [town or village], on the day of , and 

prepaying the postage thereon.) 

A. B., 

(Da^te and place) 18 . Notary Public. 



Form B. 

protest for non-acceptance or for non-payment of a bill payable 

generally. 

(Copy of Bill and Indorsements.) 

On this day of , in the year 18 , I, A. B., notary public for 

the Province of , dwelling at , in the Province of , at the 

request of , did exhibit the original bill of exchange, whereof a true 

{dra\ir6e i 
} thereof personally {or, 
acceptor J 

at his residence, office or usual place of business) in , and, speaking 

to himself (or his wife, his clerk, or his servant, &c.,) did demand 

jacceptance \ therefor ; unto which demand/ ^® \ answered : " 
I payment J v she J 

Wherefore I, the said notary, at the request aforesaid, have protested, 

and by these presents do protest against the acceptor, drawer and Indorsers 

(or drawer and indorsers) of the said bill, and other parties thereto or 

therein concerned, for all exchange, re-exchange, and all costs, damages 

and interest, present and to come, for want oi { " }- of the said 

I payment J 

bill. 

All of which I attest by my signature. 

• (Protested in duplicate.) 

A. B., 

Notary PMie. 
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FOKM C. 

PROTEST POR NON-ACCKPTANOE OR FOR NON-PAYMENT OF A BILL PAYABLE AT 

A STATED PLACE. 

Cojyy of BUI and Indorsements, 

On this day of , in the year 18 , I, A. B., notary public 

for the Province of , dwelling at , in the Province of , at 

the request of , did exhibit the original bill of exchange, whereof a 

\ thereof, at 
acceptor ) 

, being the stat^ place where the said biU is payable, and there, 

speaking to did demand -| **^^®P *°^® I of the said bill ; unto which 

I payment ) 

•demand he answered : ** .'' ^ 

Wherefore I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the acceptor, drawer and indorsers 
ipr drawer and indorsers) of the said bill, and all other parties thereto or 
therein concerned, for all exchange, re- exchange, costs, damages and 

Interest, present and to come, for want of -[ *^^P ^^^ I ©f the said bill. 

I payment J 

All of which I attest by my signature. 

(Protested in duplicate. ) 

A. B., 

Notary Public. 



Form D. 



PROTEST FOR NON-PAYMENT OF A BILL NOTED, BUT NOT PROTESTED, FOB 

NON-ACCEPTANCE. 

If the protest is made by the sam>e notary who noted the billy it should 
immediaiely follow the act of noting and memorandum of service thereof, 
and begin with the words ^* and afterwards on, &c.," continuing as in the 
last preceding f omit but introducing between the woi'ds "did" and "exhibit," 
the word "again," and, in a parenthesis, between the words "written" and 
"unto," the words: "and which bill was by me duly noted for non-accept- 
ance on the day of 



»> 



But if the protest is not made by the same notary, then it should follow a 
■copy of the original bill and indorsements and noting marked on the bill — 
and then in the protest introduce, in a parenthesis, between the toords " writ- 
ten" a7i(2 "unto," the loords: "and which bill was on the day of 
, by , notary public for the Province of , noted for non- 
acceptance, as appears by his note thereof marked on the said bill." 
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FOBM E. 
PBOTKST lOS NON-FATMENT OF A NOTE PAYABLE GENERALLY. 

Copy of Note and Indorsements) 

On this dfty of , in the year 18 , 1 A. B. , notary public for 

the Province of , di/irelling at , in the Province of , at 

the request of , did exhibit the original promissory note, whereof 

a true copy is above written, nnto, the promisor, personally (or, 

at his residence, office or usual place of business), in , and 

speaking to himself {or his wife, his clerk, or his servant, &c.)* did 

demand payment thereof ; unto which demand -| jf V answered " ." 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the promisor and indorsers of 
the said note, and all other parties thereto or therein concerned for all 
costs, damages and interest, present and to come, for want of payment 
of the said note. 

All of which I attest by my signature. 

(Protested in duplicate. ) 

A. B., 

Notary Public. 



Form F. 

PROTEST FOR NON-PAYMENT OF A NOTE PAYABLE AT A STATED PLAGE. 

{Copy of Note and Indorsements.) 

On this day , in the year 18 , I, A. B. • notary public for 

the Province of , dwelling at . , in the Province of , 

at the request of , did exhibit the original promissory note, where- 

of a true copy is above written, unto the promisor, at , being 

the stated place where the said note is payable, and there, speaking to 
did demand payment of the said note, unto which demand he 
answered : " " 

Wherefore, I, the said notary, at the request aforesaid, have protested, 
and by these presents do protest against the promisor and indorsers of the 
said note, and all other parties thereto or therein concerned, for all costs, 
damages, and interest, present and to come, for waQt of payment of the 
said note. 

All which I attest by my signature. 

(Protested in duplicate.) 

A. B., 

Notary Public. 



THE BILLS OF EXCHANGE ACT. 277 

Form G. 

notabial nonoe of a noting, ob of a fbotbst fob non-aoceftanob, ob 
of a fbotbst fob non-fatment of a bill. 

{Place and date qfJToting or of Protest,) 
1st. 

To P. Q.. (the drawer,) 
at 

Sir, 
Your bill of exchange for $ , dated at the , upon 

E. F., in favor of 0. D., payable days after | ^^ ' | was this day, 

. . , . . , , fnoted \ , „ ^^ * „ /non-acceptance. \ 

at the request of duly-( ^ ^ , >by me for -( ^ f 

^ Iprotested J Inon-payment. j 

A. B., 

Notary Public. 

{Place and date of Noting or of Protest,) 
2nd, 

To 0. D, {indorser), 
(or F.G.) 
at 

Sir, 

Mr. P. Q.'s bill of exchange for $ , dated at the , 

upon E. F., in your favor {or in favor of 0. D.,) payable days after 

J signt, Ujj^ Yyy you indorsed, was this day, at the request of duly. 

\date, J 

f noted \ . ^ f^j, f non-acceptance. ■> 

^protested J Inon-payment. / 

A. B., 

Notary Public. 



FOBM H. 
NOTABIAL NOTICE OF FBOTEST FOB NONPAYMENT OF A NOTE. 

{Place and dcUe of Protest, ) 
To 

at 

Sir, 

Mr. P. Q.'s promissory note for $ , dated at , the , 

r days ^ 
payable -j months V after date to / ^^^ > or order, and indorsed by 
Ion J \E. F. J 

you, was this day, at the request of , duly protested by me for non- 

payment. 

A. B., 

Notary Pvblic. 
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Form I. 

NOTARIAL SSBYICE OF NOTICE OF A PROTEST FOR NON-ACCEPTANCE OR NON- 
PAYMENT OF A BILL, OB OF NON-PAYMENT OF A NOTE {tO be Subjottied tO 

Oui Protest,) 

And afterwards, I, the aforesaid protesting notary public, did serve 
dne notice, in the form prescribed b> law, of the foregoing protest for 

|non-aoceptance| ^^ the | ^"^ ) thereby protested upon f^- ^'j the 
I non-payment J I note J IC. D.,J 

. > personally, on the day of (or, at his residence, office, 

mdorsers J 

or usual place of business) in , on the day of ; {oTf by 

depositing such notice, directed to the said "{ «' i!** r ** > "* Her 

Majesty's post office in on the day of , and prepaying 

the postage thereon). 

Li testimony whereof, I have, on the last mentioned day and year, at 

aforesaid, signed these presents. 

A. B., 

Notary Publie, 



Form J. 



PROTEST BY A JUSTICE OF THE PEACE (WHERE THERE IS NO NOTARY) FOR 
NON-ACCEPTANCE OF A BILL, OB NON-PAYMENT OF A.BILL OR NOTE. 

{Copy of BUI or Note and Indorsements,) 

On this day of , in the year 18 , 1, N. 0., one of Her 

Majesty's justices of the peace for the district {or county, &c.), of , 

in the Province of , dwelling at {or near) the village of , in the 

said district, there being no practising notary public at or near the said 
village {or any other legal cause)y did, at the request of , and in the 

presence of , well known unto me, exhibit the original 

r drawer ^ 
/ y whereof a true copy is above written unto P. Q., the- acceptor |- 

l note ) [ promisor J 

thereof, personally {or at his residence, office, or usual place of business)! 
in , and speaking to himself (his wife, his clerk, or his servant, &c.), 

did demand j acceptance^ thereof, unto which demand ( ^® | 

I payment '. ^ she J 

answered:^** 

Wherefore, I, the said justice of the peace, at the request afore- 
said, have protested, and by these presents do protest against the 
rdrawer and indorsers "j .... 

-j promisor and indorsers [ of the said | ^ . } *°d *^^ other 

I acceptor, drawer and indorsers J 
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parties thereto and therein concerned, for all exchange, re-exchange, and 
all costs, damages and interest, present and to come, for want of 

/acceptance! of the <«^i I ^^ I 
I payment J vnote J 

All which is by these presents attested by the signature of the said 
{the witness) and by my hand and seaL 

(Protested in duplicate.) 

{Signature of the witness.) 

{Signature and seal of the J, P. ) 



SECOND SCHEDULE. 



ENACTMENTS REPEALED. 



Province and Chapter. 



Dominion of Canada : 
Chap. 123, Revised Statutes . . 

Province of Quebec : 
Civil Code of Lower Canada. . 

Kova Scotia : 
Revised Statues, third series, 
chap. 82 



Title of Act and extent of repeaL 



New Brunswick : 

Revised Statutes, chap. 116 



30 Vic, 1867, chap. 34 



An Act respecting Bills of Exchange and 
Promissory Notes — The whole Act. 

Articles 2279 to|2364, both inclusive [*]. 



" Of Bills of Exchange and Promissory 
Notes." Section 2. The other sections 
of this chapter have been heretofore 
repealed. 

** Of Bills, Notes and Choses in Action." 
Section 2. The other sections of this 
chap, have been heretofore repealed. 

An Act to amend chap. 116 of the Re- 
vised Statutes, ** Of Bills, Notes and 
Choses in Action ;" also Act 12 Vic, 
chap. 39, relating thereto. Section 1. 



[*Except in so far as such articles, or any of them, relate to evidence 
in regard to Bills of Exchange, Cheques and Promissory Notes.] 



INDEX. 



Acceptance, 

meaning of, 26, 66. 

requisites of, 65-72, 155. 

must be in writing on the bill, 66. 

mere signature sufficient, 66. 

of bill in blank, 70, 71. 

of overdue or dishonored bill, 71, 72. 

of dishonored bill payable after sight, 71, 72. 

general acceptance, 73, 160, 190. 

qualified acceptance, 73, 154, 155, 190. 

conditional, 73, 75. 

partial, 73, 75. 

local, 73. 

as to time, 73. 

by some of the drawees, 73. 
to pay at a specified place, 73, 75, 156, 160, 190. 
incomplete and revocable till delivery, 80, 81. 
waiver of, 214. 

acceptor must not alter words, 155. 
notice of acceptance, 80, 82. . 

holder may refuse to take qualified acceptance, 154, 155. 
duty of holder taking qualified acceptance, 154, 155. 
presentment for, 146-152. 
contract of acceptor, 33, 193-195. 

provisions as to acceptance do not apply to notes, 193, 223. 
is admission of effects, 33, 69, 192. 
Court may compel, 133, 192, 225. 

Acceptance Supra Protest, 

when a bill may be accepted supra protest, 219, 220. 

for whose honor a bill may be so accepted, 219, 220. 

maturity of bill payable after sight so accepted, 220, 221. 

contract of acceptor supra protest, 220, 221. 

presentment for payment to acceptor supra protest, 221, 222. 

protest necessary on dishonor by such acceptor, 221. 

suspends holder's right of action, 154. 

Accommodation Bill, 
what it is, 118. 
what is not, 118. 
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AoGOMMODATiON BiLL — CoiUtnued, 

to whom an accommodation party is liable, 110, 115, 118-121. 
rights of sureties on, to contribution, 119. 
parties to, 79, 119, 127. 

AcooiLD AND Satisfaction, 

payment of debt by smaller amount, 204, 213. 

Action, 

includes counter-claim and set-off, 27. 

who may sue on bill or note, 126. 

defences and costs in, 86, 126, 190, 260. 

damages recoverable, 200-202. 

against bank for dishonoring customer's cheque, 240, 241. 

improperly protesting accepted bill, 186. 
on lost bill or note, 225. 

Address, 

for sending notice of dishonor, 172. 

Agent, 

who may be, 105. 

duties of, 105. 

signature " per proc." on bill, 102-104, 266. 

implied authority to draw, accept, or indorse bills, 104-108. 

liability of agent acting without authority, 67, 102, 110. 

mode of avoiding personal liability, 104. 

signing in a representative capacity, 104-109. 

unauthorized signature of, conveys no title, 99, 102. 

ratification of unauthorized signature, 105. 

whether signature is that of principal or agent, 104, 109. 

Aorbkmbnt, 

instruments being agreements and not notes, 33-41, 257. 
parol agreement cannot vary bill or note, 74. 
to waive or renounce holder's rights, 213, 214. 

AuEN Enemy, 

bill or note by, 88. 

Allonge, 

meaning of, 134, 135. 

Alteration of Bill or Note, 

when it vitiates instrument, 97-102, 213-218, 227, 248, 257. 
acceptor not to alter, 155. 
material alterations, 216-218, 227. 
alteration of figures in margin of instrument, 5Q, 71. 
cheque altered as to amount payable, 102, 217. 
nature of the negligence on, 217, 227, 264. 
36 
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Alteration of Bill or Note — Continued. 
meaning of ** apparent," 216. 
where alteration not apparent, 216, 249. 
immaterial alterations, 218. 

to correct a mistake or carry out intention, 56, 216, 218, 253. 
liability of transferor of altered instrument, 217. 
of crossed cheque, 245, 248. 

Altsrnative, 

maker of note in the, 256-258. 

payee in the, 46-48. 

bill cannot be addressed to drawees in the, 46. 

Authority, 

meaning of term, 88, 194. 

to fill up blanks in a bill, 76-80. 

of agent, 103, 105. 

Aval. 127, 198-200. 

Bank, 

meaning of, 27. 

relation between bank and customer, 8, 10, 27, 28, 237 251. 
should know its customer's signature, 238. 
action against, for dishonoring customer's cheques, 240, 241. 
for improperly protesting accepted bill, 186. 
paying demand bill or cheque on forged indorsement, 97, 101, 239. 
lien of, 255. 

customers should domicile their bills, 157. 
paying customer's deposit to sheriff, 239. 
liability of, on "marking" cheques, 238. 
duties of, as to crossed cheques, 244-251. 
not liable to true owner of crossed cheque, 250. 

Bank Notes, 

are promissory notes, 254. 

what transferor warrants, 202, 203, 216, 252. 

presentment of, 252. 

notice of dishonor, 254. 

lost or stolen notes, 83, 252. 

material alteration avoids, 216, 217. 

rule as to laches in giving notice of non-payment, 180. 

are not overdue notes, 252. 

Bankruptcy, 

presentment of bill for acceptance on, 150, 152. 

notice of dishonor on, 166. 

holder may protest bill for better security before it is due, 184, ]88. 
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Bearer, 

meaning of, 28, 53. ' 

bill payable to, is negotiable, 51, 131, 251, 255. 

what bills or notes are payable to, 48, 251. 

bill payable to, how negotiable, 131, 132, 202. 

where payee a fictitious or non -existing person, bill is payable to, 48. 

indorsement "without recourse" makes bill payable to, 65. 

Better Security, 

protest for, when, 184, 188. 

Bill of Exchange, 

history of, 3, 25, 32. 

meaning of " bill," 28, 31-41. 

what is not, 33-40, 46, 57. 

privileges of, 1, 9, 102. 

requisites of, 31-41. 

must be an unconditional order, 31, 33, 83. 

must be signed by drawer, 31, 34. 

must contain the essentials of a contract, 34, 255. 

to whom payable, 31, 38, 48. 

must be addressed to drawee, 31, 34. 

addressed to one, and accepted by another, 68, 70, 103. 

drawer and drawee the same person, 43, 44, 251. 

drawee a fictitious person, 44, 48, 60, 98, 150, 164, 167, 178, 179, 182. 

not having capacity to contract, 44, 45, 150, 178, 179, 183. 
payee a fictitious person, 48, 50, 98, 195. 
payable in money only, 31, 35, 38, 66, 69, 131. 
time of payment, 31, 37. 
sum payable must be certain, 31, 35, 53. 

must not be out of a particular fund, 32, 39. 
date not essential, 32, 40, 59. 
ante-dating and post-dating, 59. 
consideration or value presumed, 2, 32, 40. 
not an assignment of funds, 192. 
place of drawing or payment, 32, 41, 227-237. 
capacity and authority of contracting parties to, 87-92. 
every contract on, revocable until deliveiy, 80. 
acceptance revocable until notified, 80, 82. 
contract of drawer or indorser, 131, 134, 195-198. 

of acceptor, 193-195. 

cannot be varied by parol evidence, 33. 
no person liable on, unless his name signed to it, 92. 
liability of stranger signing, 64, 68, 93, 106. 
presentment for acceptance, 3146-163. 
qualified acceptance, 73, 75, 154. 
dishonor by non-acceptance, 153. 
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Bill of Exchange— C7on<tnued 
indorsement of, 131-140. 

valid delivery presnmed, in hands of holder in due conrse, 81, 84. 
negotiation of, 131-134, 140. 
when not negotiable, 33-40, 46, 51, 57. 
presentment for payment, 155-163. 
presentment before maturity, 158. 
title indefeasable, 1. 
accidental detention of, 185, 189. 
overdue or dishonored bill or note, 140, 141-143. 
measure of damages on, 200-202. 
release of, when it can be by parol, 213. 
discharge of, by payment, 203-212. 
material alteration of, 97-102, 155, 215-218, 227. 
i«-iBsuing bill, 143, 204, 207, 208. 
acceptance supra protest, 219-222. 
payment supra protest, 222-224. 
inchoate instrument, 76-80. 
forgery of, 97-102, 216. 
when treated as a note, 44. 
inland and foreign, 41 ,-43, 200. 
in sets, 226, 227. 
lost bm, 224. 
conflict of laws, 227-237. 
meaning of '* to retire," 207. 
difference between bills and cheques, 237. 

Blank Instrument, 

signature on blank paper, 70. 

filling in drawer's name after acceptor's death, 71. 

Bona tide Holdeb for Value, 110, 118, 121. See Holder in dwe Course, 

Business Days, 

what are not, 61. 

in computing time, when non-business days are excluded, 62-64, 79,267. 

bill or note falUng due on non-business day, 61. See Days of GroM. 

Canada, Law of, 234. 

Cancellation, 

of acceptance, 81. 
when bill discharged by, 205, 214. 
must be apparent, 214, 215. 
unintentional, 214. 

Capacity to Contract, 

meaning of the term, 88, 194. 

capacity to incur liability on bill, 44, 48, 50, 88, 98, 164, 167, 178, 
182, 194. 
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Capacity to Contracjt— Cowimwerf. 
married women, 88. 

infant or person non compos mentis, 87, 88. 
alien enemy, 88. 
dranken person, 87. 
corporations, 89, 266. See CorporcUions and Companies, 

Cheque, 

origin of, 9. 

definition of, 227-239. 

how transferable, 131. 

not entitled to days of grace, 238. 

differences between cheques and bills, 237-239. 

not an appropriation of money in hands of banker, 192, 239. 

presentment of cheque for payment, 169, 239-242. 

when presentment or notice of dishonor is excused, 164-168. 

must be presented within banking hours, 151, 158, 160, 240. 

when want of due presentment discharges drawer, 239-242. 

extent to which he is discharged, 240, 241. 

duty of bank presenting cheque for customer, 240. 

obligation of banker to drawer, 240, 242, 243. 

forged cheques, 97, 101, 238. See Forgery. 

altered cheques, 102, 217. See Alteration of Bill or Note. 

cheque for illegal consideration, 239. 

post-dated cheques, 238, 239. 

payment by cheque, 205. 

marking cheques, 238. 

revocation of authority of ban^ to pay, 242-244. 

by stopping payment of cheque, 242, 243. 

by notice of death of drawer, 242, 243. 
crossed cheques, 244-251. 
course of legislation as to, 244. 
general and special crossings, 244-247. 
who may cross a cheque, 247. 
crossing a material part of cheque, 248. 
where the crossing is not apparent, 248, 249. 
when banker and drawer protected, 248, 249, 251. 
drawer or true owner may recover money wrongly received, 250. 
effect of crossing *'not negotiable," 244, 247, 250. 
collecting bauker, receiving payment, protected, 250. 
how cheque may be uncrossed, 247. 
capacity of corporations to draw cheques, 92. 
difference between bill or note and cheque, 237, 259. 

Church, 

note given by trustees of a, 109. 
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Collateral Security, 

agreement for in bill or note, 37. 

surety who pays bill or note entitled to securities, 208, 209. 

bill taken as, must be presented, 158. 

efifect of taking, 211. 

Companies. See Corporations, 

Computation of Time of Payment, 62-64, 79. 

Condition, 

instrument payable on a condition not a bill or note, 32, 33, 39, 40. 
drawer or indorser, negativing or limiting his liability, 65. 
waiving holder's duties as regards himself, 65. 
conditional indorsement, 65, 138. See Indorsement, 
may be disregarded, 138. 
conditional acceptance, 73, 75. 

Conflict of Laws, 

rules as to, 227-237. 
law of Canada, 234. 

Consideration, 

definition of, 110, 112. 
what constitutes, 110-117. 

pre-existing debt or liability, a good consideration, 110, 113. 
lien on a bill is a good consideration, 110, 116. 
presumed, 2, 40, 112, 127. 

parol evidence admissible to show want of, 69, 111, 113. 
as to partial failure of, 86, 111. 
as to illegality of, 86, 111, 121, 123. 
want of, not an equity attaching to bill, 113. 

accommodation party liable to a holder for value on, 110, 115, 118. 
legal or equitable duty, sufficient, 114. 
contrary to public policy, 121, 123-125. 

compounding a felony or misdemeanor, 123-125. 

note given on threat of prosecution, 123. 
in case of bill or note notice of illegality necessary, 121, 122, 125. 
illegal consideration avoids bill, 121, 123, 128. 
usurious consideration, 126, 129. 
where transfer is by delivery, 202. 

Contingency, 

instrument payable on, 39, 40, 57. 

Contract on Bill or Note, 

incomplete until delivery, 80, 252, 255. 

joint or several, 256. 

of parties to, 193-195, 195-198, 262. 
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Contribution, 

betwfeen co-sureties, 208-212. 

Copy, 

indorsement on, 134, 135. 
protest on, 185. 

■Corporations and Companies, 

description of in bill or note, 89. 

corporation cannot as a rule contract by bill or note, 67, 87-91, 266, 

267. 
special or implied authority to draw, accept, or indorse bills, 87-91, 

266. 
how a bill or note may be made by a corporation, 67, 89, 267. 
bill or note payable to officer, 51. 
officers signing bills, 67, 104. See Directors. 
usury law applicable to certain companies, 129. 

Costs, 

of plaintiff bringing action without demand, 190, 191, 260, 261. 
on lost bill without offering indemnity, 225. 

Crossed Cheque, 244-251. See Cheque. 

Damages, 

measure of, 200-202. 

interest may be allowed as, 200, 201. 

on delay in presenting cheque to bank, 240, 241. 

Date, 

not essential to validity of bill or note, 32, 40, 59. 
if no date, holder may insert true date, 59, 78. 

insertion of wrong date, 59. 
ante-dating or post-dating bill or cheque, 60, 238, 239. 
bill dated on Sunday not invalid, 66. 
alteration of, in bill or note, 75, 217. 

Days of Grace, 

meaning of, 60, 62. 

on what instruments allowed, 60. 

on note payable by instalments, 54. 

bill or note due on last day of grace, 61, 63. 

not allowed on itgSSSt demand bills, or cheques, 57, 238. 

Death, 

filling in drawer's name after acceptor's death, 71. 
presentment for acceptance where drawee is dead, 150, 151. 

for payment where drawee or acceptor is dead, 157, 162. 
notice of dishonor where drawer or indorser is dead, 171, 174. 
of drawer of cheque, 242, 243. 
delivery of bill after indorser's death, 83. 
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Debt, 

antecedent debt is a considei-ation, 110, 113. 

Detects of Title, 121-126, 140, 145, 193. See Overdue Bill or Note. 

Defence, 

meaning of, 31. 

what, is not, 69, 93, 128, 145. 

chief grounds of, 86. 

Deuveby, 

meaning of, 29. 

contract on a bill or note revocable till, 71, 80-86, 255. 

in case of acceptance, notice without delivery sufficient, 80, 82. 

if bill in hands of holder in due course, valid delivery presumed, 81, 84. 

necessary to perfect negotiation by indorsement, 131, 133. 

conditional, or for a special purpose, 81, 83, 86. 

bill payable to bearer uegotiated by, 131, 132. 

rights of transferee by delivery of such bill, 131, 133. 

transferor by delivery not li&\Ae on instrument, 202, 203. 

contract of such transferor, 53, 203. 

transfer by delivery gives an equitable title, 133. 

DEMAin>, Btll or Note Payable on, 
what is, 56, 237, 259. 
not entitled to days of grace, 57, 238. 
bill accepted or indorsed when overdue, 56. 
presentment for payment, 156, 159, 238, 239-242, 259-262. 
when bill considered overdue, 141, 143. 
when note considered overdue, 258, 259. 
cheque is a bill payable on demand, 237, 259. 

Diligence, Reasonable, 147, 148, 150, 159, 163, 164, 178, 203. 

Directors, 

when personally liable on bills, 67, 89-91, 104- 108. 

Discharge of Bill, 

by payment, 203-215. 

payment before maturity, 141, 206. 

by m<irriage of maker and payee, 205. 

by acceptor being the holder at maturity, 212, 213. 

by renunciation at or after maturity, 213. 

must be express in writing, 213. 

by cancellation, 214. See Cancellation. 

by alteration, 215-218. See Alteration. 

discharge of bill drawn in a set, 226, 227. 

> 

Discount of Bill, 110, 116, 208, 215. 
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DiaCBEPANOT, 

between amount in words and figaresi 63, 55, 56, 71. 

1>ISH0N0B, 

meaning of, 153. 

by non-acceptance, 153, 154. 

by non-payment, 168. 

notice of, 168-170. 

knowledge of, not sufficient without notice, 166, 173. 

Dishonored Bill, 

holder in due course taking, 121. 
holder with notice, taking, 140-143. 

Dividend Warrant, 271. 

Drawee, 

meaning of, 32, 35. 

bill must be addressed to, 34, 35. 

bill may be drawn payable to, 43, 44. 

where drawer and drawee are the same person, 44, 254. 

a fictitious person, 44-46, 98, 150, 164, 167, 178, 179, 182, 183. 

a person not having capacity to contract, 44-46, 87,150, 178,179,183.. 
must be named with reasonable certainty, 46-47. 
when wrongly designated, 67. 

Drawer, 

meaning of, 32, 34, 44. 

bill may be drawn payable to, 43, 44, 193. 

where drawer and drawee are the same person, 44, 254. 

a fictitious person, 44, 98. 
signature of, necessary, 34, 92. 
indorser is in the nature of a new, 132, 137, 264. 
as to filling in drawer's name in a blank acceptance, 76-80. 
contract of, 195, 196. 

may insert stipulation negativing or limiting his liability, 65. 
waiving holder's duties as regards himself, 65, 66. 
may be compelled to give duplicate bill, 225. 
of cheque when discharged by delay in presentment, 239-242. 

Drunkard, 

bill or note by, 87. 

Duress, 

is a defect of title, 121. 

on proof of, holder must shew consideration, 126. 

Effects, Want of, 

in drawee's hands, excuses prei^ntment for payment as against the 

drawer, 164, 167. 
excuses notice of dishonor, 178, 183. 
37 
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Effects, Want of — Continued, 
excuses protest, 185. 
no excuse where drawer has reasonable belief that the bill would not 

be paid, 164, 166. 
where efifects are on their way to drawee at maturity of bill, 179. 

Equitibs on the Instrument. See Overdue and Dishonored BUls and 

Notts, 

Estoppel, 

as to inchoate instruments, 70-72, 76-79. 

by drawing, 195, 196. 

by acceptance, 193. 

by delivery, 81. 

by indorsing, 196, 198. 

by making a note, 262. 

in cases of forgery, 99-101, 194. 

JBVIDENCE, 

presumptive, 77, 84, 86, 128. 
conclusive, 81, 85, 193, 195, 196, 198. 
not admissible to vary bill or note, 33. 

Exchange, 

foreign bill payable in Canada, 200, 201. 

bill payable according to an indicated rate of exchange, 53, 55. 

Executors, 

parties to bills, 67, 83, 101, 108, 136. 

Fees, 

tariff of notarial, 270. 

Fictitious Person, 

payee, 48, 50, 98, 195. 

drawee, 44, 45, 98, 150, 164, 167, 178, 179, 182, 183, 195. 

drawer, 44, 194. 

Figures and Words, 

discrepancies between, 53, 55, 56, 71. 

Force and Fear, 

is a defect of title, 86. 

Foreign Bills and Notes, 
definition of, 41-43, 252. 
what law governs contract, 200, 227-237. 
protest of, 184, 187. 

is the only legal notice of dishonor of, 187. 
damages on, 200. 
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FoBBiON Laws. | 

what ooimtries are foreign to the ybrum, 41, 229. 

conflict of laws, 227-237. I 

revenue laws not recognized, 228, 230. 
codes on bills and notes, 15-20. • 

FoBOSBT. See AUeraiion, 
definition of, 97-102, 216. 
bill drawn in fictitious names is, 46. 
no title can be derived through, 97-99. 
estoppel, when bill accepted in blank, 80, 99, 100. 
party with notice of forgery, l3ring by, 99. 
caused by negligence, 77-79, 101, 216. 
may be ratified, 99-101, 215. 

bank's duty to know customer's signature on cheque, 238. 
what a party transfering bill, note or cheque, warrants, 202. 
remedy on forged instrument, 97, 101, 239. 

Fbaud. See Alteration of BUI or Note. 
fraudulent bill or note, 79, 126, 129. 
notice of, 121, 122, 125. 
in filling in amount^ 79. 

in filling in drawer's name in a firm's bill fraudulently accepted, 77* 
in altering marginal figures in blank acceptance, 56, 72. 
in altering a bank note, 99, 217. 
fraudulent indorsement, 99. 

Fund, 

bill or note payable out of particular fund, is conditional, 32, 39. 
indication of a particular fund, is not conditional,. 32, 39. 

Ck>OD Faith, 

negligence does not destroy, 121, 122, 216, 240, 264-266. 
nor means of knowledge, 123. 

OuARAKTOB, See Aval 

liable on bill or note without presentment to maker, 190. 
not entitled to notice of dishonor, 182. 

HiSTOBY OF THE LaW OF BlLLS OF BXCHAKOE, 3, 25. 
HOLDEB, 

meaning of, 29, 59, 121. 

may sue on bill, 144. 

when title defective, 121, 123-125. 

is a holder for value if value has once been given, 125. 

with defective title may negotiate the bill, 144. 

HoLDEB IN Due Goubse, 
who is, 12M26. 
holder deriving his title through a, 121, 125, 145. 
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Holder in Due Ck)nBSE — Continued, 

every holder prima facie deemed a, 29, 59, 121, 126-128. 
holds the bill free from defects of title, 88, 121, 126, 145. 

free from certain personal defences, 145, 193, 195. 

altered bill according to original tenor, 215, 216. 
how cancellation affectb a, 214. 

Holidays, 61, 267. See Busineea Days, 

Honor Supra Proieet, 

acceptance for, 219-222. 
payment for, 222-224. 

Hours, Keasonable, 158, 160. 

\ 
Illegal Consideration, 

illegal consideration makes title defectlTe, 121, 123-125. 
bill given for, in hands of Wder deriving title through a holder in 
due course, 125. 

Immediate and Hemotb Parties, 80, 83. 

Inchoate Instruments, 

authority to fill in blank paper, 59, 70, 71, 76-80. 
time within which it must be filled in, 76, 79. 

Indemnity, 

on giving duplicate bill, 224-225. 
in action on lost bill, 225. 

Indorsement, 

meaning of, 30, 134, 135. 

forms of, 135. 

indorser is in the nature of a surety, 137. 

indorser is in the nature of a new drawer, 137, 264. 

transferor may be compelled to indorse, 133, 225. 

signature essential to, 1 34, 135. 

signature on blank paper, 76-80. 

may be on any part of bill, 134, 137. 

on copy, 134, 135. 

on allonge, 134, 135. 

must be of the entire bill, 134, 135. 

indorser's contract revocable till delivery, 80, 81, 131, 135. 

misspelt indorsement, 134, 137. 

is a guarantee of prior signatures, 137, 195, 198. 

may negative or limit liability, 65. 

transfer without, 131, 133. 

after death of payee, 83, 133. 

by partner. See Partner, 
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Indobsembnt — Continued. 

indorsement to two or more severally, 134, 136. 

presumed order of, where two or more indorsements, 134» 137, 144, 

198, 209. 
special indorsement, 135, 138. 

restrictiye indorsements, 139, 140. ,, 

conditional indorsement, may be disregarded by payer, 138. 
blank indorsement converted into special, 138, 139. 
after indorsement in blank, bill payable to bearer, 51. 
waiving holder's duties as against indorser, 65. 
fraudulent, 99. 

effect of indorsing an overdue bill, 56, 57, 141. 
effect of indorsing an incomplete bill, 76-80. 
indorsement of bill back to prior party, 143. 
contract and liability of indorser, 195, 196, 197. 
liability of stranger signing bill, 68, 93, 198-200, 209. 
bank pa3ring on forged indorsement, 97, 101, 238. 
striking out indorsements, 204, 208, 209. 
effect of indorsing note payable to maker's order, 261, 254. 
contribution between indorsers. See Surety, 

Infant, 

capacity to contract, 87, 88, 91. 

liability on bill drawn during infancy, but accepted after, 91. 

transfer of title by, 87, 91, 92. 

Initials, 

signature by, 35, 75. 

necessary to uncross a cheque, 247. 

Inlanb Bill ob Note, 
what bill is, 41-43. 
what note is, 231, 233, 252, 255. 

Instalments, 

bill or note payable by, 53, 54. 
days of grace on such bill or note, 54. 

Intbbest, 

bill or note payable with interest, 53, 54. 

from what time interest runs when expressed, 54. 

when not expressed, 54. 
when recoverable, 200-202. 
usurious, 129. 

Interpretation, 

of terms used in Act, 23-31. 
of crossing cheques, 244-247. 
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lOU, 

meaning of, 253. 
• is evidence of an acconnt stated, 253. 

Issue of Bill ob Note, 30, 59, 80, 255. 
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JOISTT AND SEVBBAL NOTB, 

provisions as to, 49, 136, 256-258. 

" I promise to pay," signed by two persoiis, 256-257. 

** We promise to pay," 256. 

if note is joint, judgment against one is a bar to an action, 256. 

when some refuse to sign, 93, 136. 

presentment of, 150, 151, 162. 

Justices of the Peace, 

may protest bills or notes, 268, 269. 

Laches. See PreienJtmemtt Notice of Dishonor^ Cheque. 

Law-Merchant, 
history of, 3-24. 

Liability, 

drawer or indorser may limit, 65. 
of acceptor or maker, 193, 262, 263. 
of acceptor, aupra protest^ 220. 
of drawer or indorser, 65, 195-198. 
of maker of note, 262, 263. 

Limitations, Statute or, 

when time begins to run on bills, 57. 
on cheque, 241. 

Lost Bill, 

when bill lost or detained, protest may be made on copy, 185, 189. 

when loser may demand a duplicate, 225. 

must give an indemnity, 225. 

drawer of a lost bill entitled to notice of dishonor, 170. 

when the Court may order it not to be set up, 225. 

Lunatic and Idiot, 
contract with, 87. 

Maxeb or a Note, 

corresponds to acceptor of biU, 252. 
presentment to, not in general necessary, 259, 261. 
where note payable at a particular place, 260 
contract of, 193, 262. 

Manitoba, 
law of, 235. 
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Mark, 

signature may be by, 35. 

Marking Ohbqub, 

effect of bank marking a cheque, 238. 

Marriaob, 

is a sufficient consideration for a bill or note, 113. 

an instrument promising to pay on, is not a note, 34, 58. 

of maker and holder, discharges note, 206. 

Married Woman, 
contracts with, 88. 
may now contract as regards her separate property as a /erne sole, 88. 

MSMORAKDUH, 

effect of place of payment being mentioned in a, 76, 161, 260, 261. 
Merger, 206, 207. 

Mis-Spelling, 

drawer's or acceptor's name, 67, 70. 

payee's or indorser's name, 134, 137. 

niode of indorsement, where name is mie-spelt, 67, 70, 137. 

Mistake, 

alteration to correct, 56, 216, 218, 253. 

Month, 

means calendar month, 62, 64. 

Municipal Corporations, 

bills and notes of, 40, 88-92, 266, 267. 

Negligence, 

in taking a bill or note not the same as mala fides, 79, 123, 249, 264- 

266. 
gross negligence may be evidence of mala fides, 123, 166, 264-256. 
of bank in paying cheque, 248, 249, 250. 

Negotiation of Bill or Note, 
meaning of, 131-134, 140-143. 
what bills are negotiable, 51, 131, 134, 138. 
transfer of, without indorsement, 131, 133, 138, 202. 

by indorsement, 51, 131, 132, 134-13S. See Indorsement, 
within a reasonable time, 76, 143, 148. 
negotiation back to party, 204, 207-209, 212. 
when such bill may be re-issued, 204, 208. 
negotiation of bill by bolder whose title is defective, 140, 141, 144-146. 

of bill issued in blank and filled in afterwards, 76, 80. 
when bill ceases to be negotiable, 51, 140, 142, 204, 207. 
words prohibiting transfer, 51, 139, 247. 
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New Bbudswick, 
law of, 235. 
tariff of notarial fees in, 271. 

NoK-BnsiNEi3S Days. See Business Days. 

NOTA-KY, 

presentment of bill by, 160, 161. 

protests and notices by, 180, 181, 184-189, 221, 223, 269. 
justice of peace may act when notary not accessible, 268. 
tariff of fees, 270,271. 

I9^0TE. See Promissory Note, 

NOTICB, 

what amounts to notice of defect of title, 121, 122, 141, 145, 265. 

l^OTICE OF DtSHONOB, 

on dishonor by non-acceptance or non-payment, 152, 153, 168-170. 

to whom it must be given, 168, ,170-178. 

must be a formal notification of dishonor, 166, 173. 

by non-payment, after notice of dishonor by non-acceptance, 169. 

holder of bill taken as collateral security must give notice, 158. 

by an agent, 170, 172. 

what parties may avail themselves of it, 170, 171, 173. 

sufficiency of, 171, 173, 174. 

may be verbal or written, 171, 173. 

misdescription in, 171, 173. 

in case of death of drawer or indorser, 171, 172, 174. 

two or more drawees, 171, 175. 

when to be given where the parties live in same place, 171, 175. 

in differ^t places, 171, 172, 176. 
time within- which party receiving notice has to give notice, 172, 176. 
notice by post, 172-178. 
•consequences of not giving due notice, 168. 
when excused, 178, 179. 
waiver of, 178, 182. 
as regards drawer, 

where drawer and drawee the same, 178. 

drawee fictitious, or not able to contract, 178, 182. 

absence of effects in drawee's hands, 178, 183. 

countermand of payment, 178. 
as regards indorser, 

drawee fictitious, or not able to contract, 179, 183. 

when bill presented to indorser, 179. 

bill or note for his accommodation, 179, 183. 
miscarriage by post-office, 172, 177. 
acceptor for honor entitled to, 220. 
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Noting for Pbotbst, 

what it is, 184, 185, 187. 

not necessary on inland bill, except in Quebec, 184, 186. 
mnst be done on day of dishonor, 184, 187, 267. 
when delay in noting excused, 185, 267. 

Not Nbootiablb, 

when bill or note becomes, 51, 139, 140, 142, 204, 207. 
cheque crossed ** not negotiable,'' 244-247. 

Nova Sootia, 
law of, 235. 
tariff of notarial fees in, 270. 

Ofiicb, 

bill may be payable to holder of an office, 48. 

Ontario, 

law of 235. 
notarial fe^ in; 270. 

Onxts Probandi. See Evidence, 

Order, Bill Payable to, 
what bills are, 51, 52. 

assignable by indorsement, 51. See Indorsement, 
omission of tb^jrords " or order " in special indorsement immaterial, 
51. 

Overdue Bill or Note, 

negotiation of, 140-143, 252. 

may be accepted, 71* 62. 

when bill payable on demand is overdue, 141-143. 

when note payable on demand is overdue, 258. 

not overdue if a reasonable time has elapsed since issue, 258. 
when cheque is overdue, 240. 
subject to equities and defects of title, 141. 
bill indorsed when overdue is payable on demand, 56, 57- 

Part Payment, 

when a discharge of bill or note, 205. 

Partial Aoceftance, 73, 85. See Qualified Acceptance, 
Partial Indorsement, 135, 138. See Indoraement. 

Partner, 

each partner the agent of the others, 83, 93, 95, 175, 205. 
where one partner can bind the firm by bill or note, 68, 70, 76, 25^. 
acceptance in blank by, 77^ 97. 
indorsement by, 136. 
38 
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Partmxr— Cbn<tniied. 

notice of diahonor to, 175. 

partnenhipe not in trade, 76, 89, 96. 

aignatnre as agent, or in representative capacity, 96, 106, 136. 

mistake in the name of firm, 96-97. 

Patrnt Bight, 

bill or note given for, 126, 190. 

Payee, 

meaning of, 32. 

most be indicated with reasonable certainty, 31. 

parol evidence to identify payee, 49. 

fictitious or non-exiBting person, 48, 50, 98, 195. 

where payee dead, 49. 

the holder of an office, 48, 49. 

as to filling in payee's name where it is left blank, 48. 

signature of, necessary to incur liability as indorser, 92, 93. 

indorsement by, where name is wrongly stated, 50, 134, 136. 

indorsing bill not negotiable, 51. 

Payment, 

meaning of, 204. 

presentment for, 155-163. 8te Presentment for PaymetU. 

when a discharge of bill, 203-215. 

to whom payment should be made, 204, 206. 

by whom, 203, 204. 

on matmity of bill, 204. 

part payment, a discharge, 205. 

accommodation bill, 204, 209-212. 
when drawer or indorser may re-issue bill after payment, 204, 207-209. 
payment by a renewal note, 205. 
" stopping " payment of cheque, 242, 243. 

when drawer or true owner of cheque can recover the amount, 250. 
when crossed cheque is paid contrary to the crossing, bank liable, 248. 
payment of debt by smaller amount, 205, 213. 

Payment, Supra Protest, 
meaning of, 222, 223. 
where two or more offer to pay, 222. 
for whose honor, 222. 
what procedure required on, 223, 224. 
rights of payer for honor supra protest^ 222, 223. 
holder of bill refusing to receive, 223. 

Pebson, 

what it includes, 44. 

fictitious. See Fictitious Person. 
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Place, 

bill drawn payable elsewhere than at the place of basineaB or resi- 
dence of the drawer, 147, 156, 162, 163. 
acceptance to pay at a particular place, 73, 75, 156, 160, 190. 
of payment in note, 250-262. 
of payment in memorandum, 76, 161, 260, 261. 
where bill should be presented for payment, 156, 162. 

Possession of Bill or Note, 29, 78. 

Post-Ofvicb, 

presentment for payment through, 151, 157, 163. 
presentment for payment at, 157, 163. 
notice of dishonor through, 172, 177. 
miscarriage of, 172, 177. 

Presentment tob Aooeftance, 

necessary, where bill payable after sight, 146, 148. 

should be personal, 157. 

where bill drawn payable'elsewhere than at residence or place of 

business of drawee, 147, 156, 162, 163. 
consequence of not presenting, 148. 
duty of agent as to, 150. 
to whom it must be made, 150, 151. 
at what time it must be made, 148, 150, 151. 
two or more drawees, 150, 151. 

where drawee is dead, or bankrupt, or cannot be found, 150, 151. 
presentment through the post-office, 151, 157, 163. 
when excused, 150, 152, 
dishonor by non-acceptance, 152, 153, 154. 
refusal to take qualified acceptance, 151, 154. 
duties of holder as to qualified acceptance, 154, 155. 

Presentment fob Payment, 

requisites and meaning of, 155-163. 

is generally local, 157. 

when to be made, where instrument is not payable on demand, 156,158. 

where payable on demand, 156, 159. 
by whom, 156, 160. 
at a reasonable hour, 158. 
to whom, 156, 160. 

to person having no capacity to contract, 157. 
at what phioe, 76, 156, 160-163. 
of biU or note, when place of payment is indicated by way of memo- 

randum^ 76, 161, 259-262. 
of cheque, 239, 240. See Cheque, 

of bill, where two or more persons are drawees or acceptors, 157, 162. 
of accommodation bill for benefit of indorser, 118. 
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Presentment fob Payment— <7(m^»niie(2. 
where drawee or acceptor is dead, 167. 
bankraptcy of drawee or acceptor, 157. 
through the post-office, 151, 157, 163. 
at the post-office, 157, 163. 
excuses for delay in, or non-presentment, 163. 
dishonor by non-payment, 168. 
of bill accepted generally, not necessary to charge acceptor, 189, 190. 

necessary in case of qualified local acceptance, 190. 

omission to present on the day such bill matures, 190. 
of note, when necessary to charge maker, 258-262. 
bill or note must be exhibited on, 190, 191. 
when paid, must be delivered up, 190, 191. 

presentment to acceptor for honor, 221. See Acceptance for Honor. 
after bill accepted for honor, presentment to drawee necessary, 221. 

Presumption. See Evidence, 

Principal and Agent. See Agent, 

Pbingipal and Surety. See Surety, 

Procuration, 

who may sign imder, 102, 267. 

signature by, operates as notice of limited authority, 102-104, 251. 

usual signature for corporation, 267^ 

Promissory Note, 

definition of, 28, 251-255. 

what is not, 33-40, 253. 

must be an unconditional promise, 34, 251. 

any words amounting to a proqiise to pay sufficient, 00. 

note payable by instalments, 54. 

time of payment may be uncertain, if the event must inevitably 

happen, 253. 
note payable to maker's order, 251, 254. 
containing pledge of collateral security, 251, 255. 
alteration of, 215-218. See AUertUion of BUI or Note, 
cancellation of, 214. 
foreign note, 252, 255. 
inchoate until delivery, 255. 
joint and several note, 256-258. 

presentment for payment, 259-262. See Presentment for Payment. 
wheb note payable on demand and indorsed, must be presented, to 

charge indorser, 258, 259. 
overdue note, 258, 259. See Overdue BUI or Note, 
contract of maker, 262. 
certain provisions applicable to bills apply to notes, 263. 
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Pboiossobt Note— CorUimied, 

maker and indoreer of note correspond to acceptor and drawer of 

biU, 263. 
protest on foreign note necessary to charge indorsers, 263. 
difference between cheque and note, 259. 

Pbotest, 

necessary on dishonor of foreign bills, 184, 187* 

but not on foreign notes except to charge indorsers, 263. 
unnecessary on inland bills or notes, except in Quebec, 184, 186. 
is the only legal notice of dishonor of a foreign bill, 187: 
time when it should be made, 184, 185, 187, 267. 
extending protest, 184, 187, 267, 268. 

for better security, 184, 188. 
when bill sent through post office, 185, 188. 
at what place, 185. 

at what hour it may be made, 185, 189. 
what the protest must contain, 185, 189. 
where bill lost, or destroyed, or detained, 185, 189, 224. 
when excused, 185, 189. 

necessary before presenting bill to referee in case of need, 219, 221. 
necessary on dishonor of bill accepted supra protest , 221. 
notarial acts, 185, 221, 223, 268-271. 
where notary is not available, 268, 269. 
tariflFof notarial fees, 268, 270, 271. 
forms to be used, 1st Schedule, 268, 271, 274-279. 

Public Policy, 

contracts against, 121, 123-125. 

« 

Qualified Acceptance, 73-76, 154-155. 

Quebec, 

holidays in, 61. 

law of, as to bills and notes, 186, 187, 235. 

notarial fees in, 268, 271. 

inland and foreign bills and notes must be protested in, 184, 186. 

pour AvcU, contract of, in, 199, 200. 

Ratification, 

of infant's contract, 91. 

of agent's signature, 103, 105, 106. 

of partners' acts, 93, 95. 

of corporation's contract, 90, 107. 

of unauthorized signature, 99. 

forgery may be ratified, 101, 215, 216. 

Reasonable Time, 76, 79. 
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Bb-Exohanob, 

what it is, 55, 200, 201. 

when recoverable, 55, 200, 201. , 

Rbtbreb in Cask of Need, 64, 221. ^ 

Re-Issue of Bill, 

when party liable thereon may re-isBue bill, 143, 144, 204, 207, 208. 

Release, 

of acceptor at maturity, 213. 

of other parties at or before maturity, 213. 

must be in writing, 213. ^ 

Religion. 

law-merchant respects different religions, 179. 

Repeal of Statutes, 272, 273. 

Rbstbiotive Indorsement, 135, 136, 139, 140. 8te Indorsement, 

Sale of Bill ob Note, 131, 132, 202, 203. 

Set, Bill in a, 

when they constitute one bill, 226, 227. 

liability of indorser where more than one part is indorsed, 226, 227. 
liability of drawee accepting more than one part, 226, 227. 
paying part not bearing his acceptance, 226, 227. 

Sight, 

bill payable at sight, 57. 

Signature, 

what is sufficient, 35. 

may be by a mark or initials, 35. 

place of, immaterial, 93. 

of drawer necessary, 31, 34. 

of acceptor necessary, 66. 

necessary for a valid indorsement, 94, 134, 135. 

signature on a blank paper, 76-80. 

signing in a trade or assumed name, 93-95. 

signing in the name of a firm, 68, 93, 95. 

by an agent, 102-110, 266. 

unauthorised signature may be ratified, 97, 99. 

signature by procuration, 102-104, 266. ^ 

liability of person signing as agent, 102-110. 

forgery of, 97-102. 

forged or unauthorised, confers no right to bill, 97-102. 

liability of stranger signing bill, 64, 68, 93, 94, 127, 198, 200. 

Special Indorsement, 87. 
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Statutes, Constbuotion ot, 85, 123, 262. 

Stolen ob Lost, Bill, Note, ob Cheque, 77, 83, 245, 252. 

Stbanobb, 

signature on bill by, 64, 68, 93, 94, 127, 198, 200. 
acceptance by a stranger, 219. 
.payment by a stranger, 222. 

Stbiking out Indobsembnts, 204. 

Sum Payable, 

must be a sum certain in money, 31, 38, 53, 54. 

where sum expressed in words differs from sum in figures, 53, 55. 

when description of money omitted, 56, 218, 253. 

where sum is filled in, and marginal figures altered, 56, 71. 

is the true consideration, 2, 33, 40, 112. 

Sunday. See Business Days. 
bill dated on, 60. 
notice of dishonor dated on, 174. 

SuPBA Pbotest, 

referee in case of need, 64, 221. 
acceptance for honor, 219. 
payment for honor, 222. 

SUBETY, 

, party to an accommodation bill, 118-121. 
where evidence admissible to show suretyship, 93. 
as between holder and surety, 119, 196, 197. 
as between indorsers, 93, 137« 
entitled to securities held by the creditor, 207-209. 
contribution between co-sureties, 137« 209, 210. 
signature as, 64, 68, 93, 199, 200. 

Time. 

bill or note payable at fixed, 31, 37, 57, 62. 
computation of, 62-64, 79, 267. 
" month" means calendar month, 62, 64. 

reasonable, 76, 79, 141, 143, 148, 149, 153, 156, 158, 159, 16^ 240, 
242, 258. 

Time of Payment, 

bill or note payable on demand or at sight, 56, 251. 
when no time for payment is expressed, 56, 75. 
bill payable at determinable future time, 57, 251. ' 

on an event certain to happen, 57, 253. 
when bill drawn in one country and payable in another, 229, 237. 
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Trade Name, 93-95. 

Tbaksteb, 131. See NegoticUion, 



T&AN8FEB0B BY DbLIVERT, 

who ia, 131, 132, 202, 203. 

what he warrants, 202, 203. 

I 

Unauthokized Sionatube, 97y 99. 

Undue Inflxhsnce, 

title to bill or note gi^en under, 121, 126. 

Usage ov Trade, 

in determining what is reasonable time, 156, 163, 240, 242, 258, 259. 

Usurious Consideration, 126, 129. 

Value, 

meaning of, 30, 110-117. 

presumed, 2, 11, 40, 112, 127. 

during currency of bill or note, is sufficient, 110, 115. 

" value received," not necessary to state in a bill or note, 16, 32, 40. 

Waiver, 

of presentment, 164, 167. 

of notice of dishonor, 166, 173, 178, 182. 

of protest, 185, 189. 

discharge of bill by, 213. 

Warranty, 202. See Estoppel, 

" Without Recourse," 

negatives liabiHty, 65, 131, 134, 209. 
proper form for agent, 102, 104, 109. 

Writino, 

includes printing, 35. 
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